
416-969-6071 (fax) 

416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model ... 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca . 

---From-:Jo-An-n-e;:-Botler ------- ----
Sent: WedneSday;:Decembe(28, 20H-02:-41.AM. 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE cash flows using your 
simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30PM 
To: JoAnne Butler 
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Subject: Fw: OGS Shadow Valuation Model ... 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office} 
416-969-6071 (fax} 
416-520-9788 (cell} 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week -I almost had an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity} . I finally gave up and built my own model, which is based on the one. we developed 
for the K-W peaking plant, and then extended to model Greenfield South generating station. The green highlighted cells 
show physical operation of the plant in the IESO-controlled market, and the blue highlighted cells show how imputed 
operation works. There is a switch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M}. 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
ANR=INR, the NPV result is lower than when we assume they are not equal and merchant revenues are earned. I have 
embedded comments throughout the sheet so that you can understand where parameters are coming from, and how the 
calculations are being performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this model gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high}. In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fund the project (why is their interest during 
construction on a plant that is purportedly funded with TCE equity?}. As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV of the equity cash flows is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions With TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
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heavily towards just taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. · 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 12:44 PM 
Ronak Mozayyan 

Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel Costs to you 
spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 2B, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

f'rolTI: Michael Killeavy 
Sent: Weanesday, December 28, 201111:59 A~1 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
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Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and the numbers are relatively 
close. Your model assumes COD in 2014 versus TCE's Nov 20i3. I've highlighted the years where there is significant 
differences. I have attached a simple table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W .. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

---------
From: Michael Killeavy 
Sent: Wednesday, December 28, 201110:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority . 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201110:28 AM 
To: Michael Killeavy 
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Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St . .W. Suite 1600 
Toronto, ON MSH 1T1 

· T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide-St.-W.Suite 1600 -
Tomnto,DN_MSH 1Tl 
T: 416.969.6057 
F: 416.9_67.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model ... 

Can you please do the comparison JoAnne is looking for sometime today? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE cash flows using your 
simpler model, ie. before you do any discounting?? 

----------·-----
From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model ... 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

·-------·------·------------------------
From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week- I almost had an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based on the one we developed 
for the K-W peaking plant, and then extended to model Greenfield South generating station. The green highlighted cells 
show physical operation of the plant in the IESO-controlled market, and the blue highlighted cells show how imputed 
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. operation works. There is a s~itch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
ANR=INR, the NPV result is lower than when we assume they are not equal and merchant revenues are.earned. I have 
embedded comments throughout the sheet so that you can understand where parameters are coming from, and how the 
calculations are being performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE. project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this model gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high). In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fund the project (why is their interest during 
construction on a plant that is purportedly funded with TCE equity?). As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV of the equity cash flows is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
heavily towards just taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 

. 416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan 
December28, 2011 12:59 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so -I'm just going to get lunch and I'll 
send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 201112:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel Costs to you 
spreadsheet? 

" 
Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969"6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From:.RonakMozayyan 
Sent: Wednesday, December 28, 201112:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•. 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
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T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OG5 Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

---.. --·------·-----·---·----·--·-----·--·-------·---------
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough.© 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and the numbers are relatively 
close. Your model assumes COD in 2014 versus TCE's Nov 2013. I've highlighted the years where there is significant 
differences. I have attached a simple table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 201110:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
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Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To:· Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Res.ources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-S20-9788 (cell) 

~Michaelokillea'vy@powenruthority:onoca--- ·-·---~--·- ------·- .. ·- --------~--.. --~----------.. ---- --

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
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Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model ... 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
·Toronto, Ontario, M5H 1Tl 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE cash flows using your 
simpler model, ie. before you do any discounting?? 

·------·-----·-------· 
From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model ... 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Michael Killeavy 
Sent: Tuf?sday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week- I almost had an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based on the one we developed 
for the K-W peaking plant, and then extended to model Greenfield South generating station. The green highlighted cells 
show physical operation of the plant in the IESO-controlled market, and the blue highlighted cells show how imputed 
operation works. There is a switch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
ANR=INR, the NPV result is lower than when we assume they are· not equal and merchant revenues are earned. I have 
embedded comments throughout the sheet so that you can understand where parameters are coming from, and how the 
calculations are being performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this model gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high). In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fund the project (why is their i(lterest during 
construction on a plant that is purportedly funded with TCE equity?). As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV of the equity cash flows is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
heavily towards just taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael. killeavy@powerauthority. on.ca 

--------~~-----~ - ~--------- ---- ------------~- -~-------
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 1:08 PM 
Ronak Mozayyan 

Subject: Re: OGS Shadow Valuation Model ... 

Great. Thanks. 

Michael Killeavy, LL.B.; MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so -I'm just going to get lunch and I'll 
send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 

--5ubj!fet:cRe:"0GSShadew-Valuatieri-Meeleh.-.----··- · · ··· ··------ ---- - -

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel Costs to you 

spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
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Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201112:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 201111:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201110:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

·--------·------
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I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and the numbers are relatively 
close. Your model assumes COD in 2014 versus TCE's Nov 2013. I've highlighted the years where there is significant 
differences. I have attached a simple table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 201110:35 AM 

. To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
MiChael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201110:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 

__cQnta~o-gowf!r-'Autho,ity---·- --· -------------- ---- --- -
120 Adelaide St. W. Suite 1600 
Toro-nto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 
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Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide St. West, Suite 1600 

Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•. 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model •.• 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model .•• 
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How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE cash flows using your 
. simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model ... 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week- I almost had an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based on the one we developed 
for the K-W peaking plant, and then extended to model Greenfield South generating station. The green highlighted cells 
show physical operation of the plant in the JESO-controlled market, and the blue highlighted cells show how imputed 
operation works. There is a switch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
ANR=INR, the NPV result is lower than when we assume they are not equal and merchant revenues are earned. I have 

.. cembeddedccomme~tscthroughouUhe-sheet-socthat..youcca~,u~der.sta~d-wher.e-parameterscareccomi~g-from;'a~d-hG>w-the----· 
calculations are being -performed. 

Using reasonable input parameters, I get a project NPV that is about 5% Jess than the TCE project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this model gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high). In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fund the project (why is their interest during 
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construction on a plant that is purportedly funded with TCE equity?). As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV of the equity cash flows is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
heavily towards just taking a stand and saying that we'lllet ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December28, 2011 1:42 PM 
JoAn lie Butler 

Subject: · RE: OGS Shadow Valuation Model ... 
Attachments: NOMINAL DIFFERENCE.xls 

Ronak has compared EBITDA between our approach and TCE's. I've asked for a further 
breakdown, which is forthcoming. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide Street West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
416-52e-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: December-28-11 2:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model .•• 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeav~ 
Sent: Tuesday, December 27, 2e11 e3:3e PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authorit . .,y~~~~~=--=-

- !2~ ~defaide. S:t. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-S2e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2e11 e3:27 PM 
To: Ron·ak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
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Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model. of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from T~E, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the !ESC-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all-profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired.to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
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416-969-6e71 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 1 :42 PM 
JoAnne Butler · 

Subject: 
Attachments: 

RE: OGS Shadow Valuation Model ... 
NOMINAL DIFFERENCE.xls 

Ronak has compared EBITDA between our approach and TCE's. I've asked for a further 
breakdown, which is forthcoming. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: December-28-11 2:41 AM 
To: Michael Killeavy 
Subject: Re:. OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

. Ontario Power Authority 
:1.20 AcJgla:i,ge st. West, Suite 160e 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michaei.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, ·December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
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Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for .the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
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416-969-6e71 (fax) 
416-52e-9788 (cell) 
michael,killeavy@powerauthoritv.on.ca 

--'---- ---- -- ---------
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EBITDA 

_l'Jui~09 3ti~sejJ-o9 31~Dei:~09, 1-Apr~lO l~Ji.JI-10 30:-Sep~1o 

OGS $ - $ - $ - $ - $ - $ -
OPA $ - $ - $ - $ - $ - $ -
Delta $ - $ - $ - $ - $ - $ -



3 i -Dec-16 •• 1:Apr~11; 1-Ju!,11 .3o:sep:11 . 3'J::oet-11 · 1-Apr~12 l~Jul-12 ·· 3o-sep,12 .31-oei:"1i l"Apr-13 
$ $ $ $ $ $ $. $ $ $ 
$ $ $ $ $ $ $ $ $ $ 
$ $ $ $ $ $ $ $ $ $ 



·l,Jul-13• ·. 3o~sep: 13 1s~N.ov:i3. '·il-)ul~14 · ..• 1-J.ui~ls . >i:.Jul-16·•: i~Jul~17 • ''1-iul~ts ·~. ,l:iul-19 
$ - $ $ 41.2 $ 167.5 $ 167.8 $ 168,6 $ 169.4 $ 167.8 $ 167.1 

$ - $ $ $ 162.40 $ 163,98 $ 163.78 $ 167,86 $ 169.22 $ 169.71 

$ $ $ .•. 
---·-,--------~ 

41.11!. $ 5.11 $ 3.86 $ 4.81 $ 1.53 $ 1.42 $ 2.58 



·t·;)·~: f-)ul~20 .• ·. ··-l~Jul-21' i.: f:Jul~22/'(:· l~Jul-2.3; '}1:JiJI,i42:~; l'Jul-25 • ;• lCJul-26: .•. '·.,-'_:: 1-Jul"27· 
$ 170.3 $ 173.5 $ 170.7 $ 171.0 $ 175.0 $ 174.4 $ 159.1 $ 172.6 

$ 170.64 $ 170.82 $ 169.77 $ 169.64 $ 169.85 $ 170.17 $ 170.29 $ 158.01 
$ 0.38 $ 2.69 $ 0.95 $ 1.37 $ 5.16 $ 4.24 f' .{{24 ]:·. -:-··2·'"''~'·;•_,•--:~ .1.4.59 



. ·.·i-Jul-28 .. l'Jul-29 :., ·,· 1cJui:3Q c .·:t-Jul~31 • •.. .1-Ji.JI,32 .:;;,. :iC:Jul~33. i t:JuF34'···· l~JIJI-3s ,~··i'Ju)-36 
$ 176.2 $ 176.1 $ 178.4 $ 179.0 $ 184.1 $ 149.1 $ 154.8 $ 155.5 $ 156.3 
$ 171.28 $ 172.06 $ 173.08 $ 172.20 $ 174.30 $ 175.81 $ $ $ 
$ 4.93 $ 4.01 $ 5.34 $ 6.80 $ 9.83 .···$T26.~s; $154.82 $ 155.53 $ 156.26 



, ,l:Jul~3z .;: i:-Jul-38 :·lcJul-39/ t:Jul-4o •.• 1cJul'41 -:i~iu1:42 <1:1u1;43 lcJul-.44 
$. 157.0 $ 157.8 $ 158.5 $ 159.3 $ 160.1 $ 161.0 $ 118.1 $ -
$ $ $ $ $ $ $ $ 
$ 157.01 $157.77 $ 158.54 $159.33 $ 160.13 $160.96 $118.05 $ 

--~--~--~------'---~ 



Aleksandar Kojic 

From: 
·sent: 
To: 

Ronak Mozayyan 
December 28, 2011 2:49 PM 
Michael Killeavy 

Subject: 
Attachments: 

RE: OGS Shadow Valuation Model ... 
NOMINAL DIFFERENCE.xls 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Great. Thanks. 

Michael Killeavy, LL.B., MBA; P.Eng. 

Director, Contract Management 
Ontario Power Authority 

120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

416-969-6071 (fax) 

416-S20-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201112:59 PM 
To: Michael Killeavy 
S_l!!Jje~t:RE: Q(JS Shadow Valuation Model ... 

-------------·-·------······-·-· 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so -I'm just going to get lunch and I'll 

send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

1 



---------------·-------------------
From: Michael Killeavy 

· Sent: Wednesday, December 28, 201112:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel Costs to you 
spreadsheet? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH in 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

·-----------

--·------····---··---·----------------···------------·-------
From: Michael Killeavy 
Sent: Wednesday, December 28, 201111:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 

416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201110:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough.© 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and the numbers are relatively 
close. Your model assumes COD in 2014 versus TCE's Nov 2013. I've highlightedthe years where there is significant 
differences. I have attached a simple table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 

.. A.16.o520=97.88_(cell)_._. _____________ ·· -"--"--'- ___ "-

MiGhael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan. 
Sent: Wednesday, December 28, 201110:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 
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Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model .•• 

·I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide St. West, Suite 1600 

Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 

416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

------------
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model •.• 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 

120 Adelaide St. West, Suite 1600 
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Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 

416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41AM 

. To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE cash flows using your 
simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model ... 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1 T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
subjeP:: Q(>S Shadpw \lalu<:Jtion Model.,_. 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week- I almost had an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based on the one we developed 
for the K-W peaking plant, and then extended. to model Greenfield South generating station. The green highlighted cells 
show physical.operation of the plant in the IESO-controlled market, and the blue highlighted cells show how imputed 
operation works. There is a switch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
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ANR=INR, the NPV result is lower than when we assume they are not equal and merchant revenues are earned. I have 
embedded comments throughout the sheet so that you can understand where parameters are coming from, and how the 
calculations are being performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this mode'! gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high). In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fund the project (why is their interest during 
construction on a plant that is purportedly funded with TCE equity?). As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV of the equity cash flews is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
heavily towards just taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael. killeavy@powerauthority .on. ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: December 28, 2011 3:05 PM 
To: Ronak Mozayyan · 
Subject: RE: OGS Shadow Valuation Model ... 

Ronak, 

Is "Calculated NRR" the annual fixed capacity charge, i.e., Indexed NRR * Contract Capacity * 
12 months/year? 

Are we getting different annual fixed capacity charges? These numbers ought to be the same 
since we are using their bid NRR, NRRIF, and ACC? 

Can you do the same thing for our/their INR and ANR, separately? 

I am trying to understand where the big differences are. Is ·mine calculating correctly? 

Thanks 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide Street West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-528-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business. Analyst Contract Managemen!L.El~_ctrici ty Resources. ontario. Power-.. Authori tx. 
1~{3 AcJE:la_ide St. W. Suite 1,688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 1:88 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
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Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak.Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ••• 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Not at this time ... 

Ronak Mozayyan 
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Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide .St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ••. 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.• 

It was good and Santa was good enough. @ 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've h~ghlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 

__ c_roronto,-clN=MsH· n1 
T: 1116.969 ;6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael. Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
subject: RE: OGS Shadow Valuation Model .•• 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947. 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model .•• 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

·Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 
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From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH iTi 
416-969-6288 (office) 
416-969-6071 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2811 82:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ••• 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2811 83:38 PM 
·To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management· 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 

· · --'Miehae1-;-k-i-l-leavy@power'atftliori-tycon';-i::a---- -- ---- ---· -- ·· - -- -- -- ---------------- -------------· - - -------------------------·· 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2811 83:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 
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Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how }mputed operation 
works. There is a switch at the top of the workbook that allows you to make INR;ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR;INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE,in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR;INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite,1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
micha'el. killeavy@powerauthori ty. on. ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 3:26 PM 
Ronak Mozayyan 

Subject: RE: OGS Shadow Valuation Model ... 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $3S/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide Street West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-S28-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON MSH 1T1 
T: 416.969.68S7 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 1:88 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 
----~-----------··-- ~------···-· ------· ·- ----------·---------~ 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688. 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject:.RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP., Fixed O&M, Var'iable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide st. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ••. 
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Do you have any idea for the difference~ (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak.Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ••. 

Ok. Great. How was your time off? I trust Santa was good to you? 

----'Mieh-ael-K-iHe·av'j'.,-1:-i:--;-B-.-,---MBA-j---'P-.'Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
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Sent: Wednesday, December 28, 2e11 1e:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
12e Adelaide St. w. Suite 16ee 
Toronto, ON MSH 1T1 
T: 416.969.6es7 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2e11 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model .•. 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969"6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2e11 e9:Se AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
12e Adelaide St. w. Suite 16Be 
Toronto, ON MSH 1T1 
T: 416.969.6es7 
F: 416.967.1947 

From: Michael Killeavy 
s'ent: Wednesday, December 28, 2e11 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
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120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

·120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple-model-of-the OGS; -·-I tried several times to use the December 2010 
pro -forma project cash flow sprea-dsheet from TCE, but it was giving me very strange, 
nonsensical results. .I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 
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I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are·coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

. Ronak Mozayyan 
December 28, 2011 3:33 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

The Calculated NRR in TCE's model is the Total Monthly Fixed Capacity Payments and is the 
same for our model except that our COD is 2014. I should not have had that in the NRR table. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:05 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model 

Ronak, 

Is "Calculated NRR" the annual fixed capacity charge, i.e., Indexed NRR * Contract Capacity * 
12 months/year? 

Are we getting different annual fixed capacity charges? These numbers ought to be the same 
since we are using their bid NRR, NRRIF, and ACC? 

Can you do the same thing for our/their INR and ANR, separately? 

I am trying to understand where the big differences are. Is mine calculating correctly? 

Thanks 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
:t:2e Adelaj,(je Street W_e~t, Suite 16{:)0 

---Toronto;-oritario, M5H 1T1 
416-969-6288 (o-ffice)--
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
·s'ubject: RE: OGS Shadow valuation Model ... 
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Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON MSH 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 1:88 PM 
To: Ronak Mozayyan 
Subject: Re: OGS ·Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so ~ I'm just 
going to get lunch and I'll send'you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.. 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

2 



120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:15 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide st. w. suite 1500 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow.Valuation Model ... 

. Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
-~Sent~Weanesd<Jy,-QeEember--28,-201-1-10+50-AM······ ·· 

To: Michael KHleavy 
subject: RE: OGS Shadow valuation Model .•. 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 
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Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
129 Adelaide St. W. Suite 1699 
Toronto, ON M5H 1T1 
T: 416.969.6957 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2911 19:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.. 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
129 Adelaide St. West, Suite 1699 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6971 (fax) 
416-529-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2911 19:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.. 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
129 Adelaide St. W. Suite 1699 
Toronto, ON M5H 1T1 
T: 416.969.6957 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2911 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
129 Adelaide St. West, Suite 1699 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6971 (fax) 
416-529-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From :~-MicohaelccK-il-leavy ~ ~-~~~.c~~~ 

Sent: Tuesday, December 2.7, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
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Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very. simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) • I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant·revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate·debt acquired to 
fund the project ·(why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
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taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide Street West, Suite 16ee 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan 
December 28, 2011 3:37 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS .Shadow Valuation Model .· .. 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director,. Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
_s_e_n_t: December-28-11 2:48PM. _________ .. _________ _ 
To: Micha_!!l_K:Utei'lVY 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management; Electricity Resources Ontario Power Authority 
120 Adelaide st. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
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Sent: Wednesday, December 28, 2811 1:88 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
To~onto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ..• 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
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Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•. 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto,·ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

.Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 

-·-I-'·ve"-hi'ghl-tghted-the'-years····where-ther'e·i:s-s:tgni-Ti:carit ·ili:ffererii:es~I-'-rrave..:atta'drea=.l-"-s1mple-· ~
i:able above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
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To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.. 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on,ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 
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Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 415;957 .1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
--'D~I"eco-"EeP, -- Gent-f'aE-t--'-'Mallagement--------'--

-Ontario -Power Authority - -- --- - --
120 Adelaide s1:.-wes1:, suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, -December 27, 2011 03:27 PM 
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To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Atta~hed is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green. highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the ·calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. · 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
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Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 3:47 PM 
Ronak Mozayyan 

Subject:. Re: OGS Shadow Valuation Model ... 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288.(office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message 
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 83:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The '"Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. w. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 3:26 PM 
To: Ronak MPzayyan 

-S.iJl>) ect : RE : OGS Snaoow Valuation Mode 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.E~g. 

Director, Contract Management 
Ontario Power Authority 
128 Adelaide Street West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 

1 



416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ••. 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite'1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December.28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 
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Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1608 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.• · 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Kille·avy, LL.B., MBA, P. Eng. 
Director, Contract Management 
Ontario Power Authority 
-~28-Me-laide ·s-t-.'-"We-s'lo ,- -S~i-tre---1608-· --· -· ------' --- - ---------------
Toronto, Ontario:;-M5H -1'!'1--
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 18:58 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 
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It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 i0:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416. 969·. 6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
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To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario~ M5H 1T1 
416-969-6288 (office) 
416-969-6B71 (fax) 
416-52B-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2B11 e3:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

- / 

Attached is a very simple model of the OGS. I tried several times to use the December 2e1e 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with T~E equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments.throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 2e year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 2e-year contract 
term. I have also forced the capacity factor to be 4B%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
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fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It. can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
129 Adelaide Street West, Suite 1699 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6971 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan 
December 28, 2011 3:54 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

Yes, for the "Sensitivity Analysis" worksheet and $267M for the "Project Analysis" worksheet. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H lTl 
T: 416.969.6857 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
lie Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H lTl 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From:. Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 83:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

I _have been using the "Proj~_ct: Ailil.lYs:Ls" ~>Jorksheet for the co.rriR_~cl."s"Qil. wbich cgnsi~ts_Qf · ----·-
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1688 
Toronto, ON M5H lTl 
T: 416.969.6857 
F: 416.967.1947 

-----Original Message-----
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From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model ... 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•. 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract·Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
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Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.• 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) . 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS.Shadow Valuation Model •.. 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 

-~20-Ade±a~de...St~w~sui-te-±600-

Toronto, ON M5H 1T1 
T:. 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

.Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 18:58 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.. 

It was good and Santa was good enough. e 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2814 versus TCE's Nov 2813. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 18:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 18:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.. 
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Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, "Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F :- 416.967.1947 

From: Michael Killeavy 
---sentc:-'-Wean-es€1-ay-, E>eeembe'~201-F6-:-r4-AM=-=---'-'~-=-'-'

To: ··Ronak Moz-ayyan ~ 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is·looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; ·Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
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that you can understand whe're parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If-I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated·in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 4:02 PM 
Ronak Mozayyan 

Subject: Re: OGS Shadow Valuation Model ... 

And that $8/ MMBTU is our best guess at the forward price of natural gas, correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael;killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:53 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Yes, for the "Sensitivity Analysis" worksheet and $267M for the "Project Analysis" worksheet. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Original Message ---~
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011·3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•. 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
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To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority. 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011·12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
--'Dil'ecto 1'-,-Contl'a e-tccManagement-'-· "'----'--'--'--"cc._-'---'-'-

Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
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To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•• 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model .. ; 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
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Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great .. How ·was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .. ; 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 {office) 
416-969-6071 (fax) 
416- 520-9Z!;tll __ { cell )•_c··---'----c_c 
Michael. killeavy@powerauthori ty. on. ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
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Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model .•• 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario,·M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
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Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a.project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
'ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU {the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have· set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per·year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a cc plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project {why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
-· -operatiOrn:if"the'Tau-lft~Wecccan=-re.;cgroiij:r"when-r'-'get-'ba'i:k-and'-i:l±scus's cth·e-"rfgh't'-:i:ripu't:-------· 

parameters ·for th" modeL- ·-It can·be a challenge; so I am ·l!!aning hea',lily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
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416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan 
December 28, 2011 4:09 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

·Michael, what I've noticed so far is that the two CSP values are different. OPA's is much 
higher, which means that OPA's INR is much lower. "There is a difference in fuel costs; OGS's 
values are a lot higher than OPA's - especially when using the $4/MMBTU scenario, which goes 
back to what Keith and I were saying about TCE potentially using much higher gas values. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: W§!dnesday, .December __ ?8, 2011 03: 37.PM ______ -~--~~-~---- _ 
T_o:_ f-1i~h_a_gl KilliO!avy _ 
Subject: RE: OGS Shadow Valuation Model ..• 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

1 



-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December· 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model .•• 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON·M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority · 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.. 

Not at this time ... 

Ronak Mozayyan. 
-"-------'---"'~ ·-··--~-

Business Analyst Contract Management, Electricity Resources Ontar:i.o ·Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re:·OGS Shadow Valuation Model ... 
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Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide st. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ..• 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West; Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
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Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 

_£:_416_;9_67--'c19A2 ___ -- __ 

From:- Michael -Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison-JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
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12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 {fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent:·wednesday, December 28, 2e11 e2:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ••• 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you .do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2e11 e3:3e PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 {fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2e11 e3:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2e1e 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR;ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 
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I think it is working alright, but perhaps you and Keith can check the calculations for me. 
'As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we us,ed to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our m~n input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. ·A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you ana Keith check the model calculations while you're modelling the physical 
operation of the facility. we· can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan 
December 28, 2011 4:09 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

I would assume so. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
12e Adelaide st. w. suite 16ee 
Toronto, ON MSH 1T1 
T: 416.969.6B57 
F: 416.967.1947 

-----Original Message----" 
From: Michael Killeavy 
Sent: Wednesday, December 28, 2B11 4:B2 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

And that $8/ MMBTU is our best guess at the forward price of natural gas, correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6B71 (fax) 
416-52B-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2B11 B3:53 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•• 

--- - -

~for t"ne"SensJ.Tivny··AnalysiS" wori<Sfieetarra-$T67M ·'far-tne''Proj~ct AnalysiS''YJor~sneec·---

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
12e Adelaide St. w. Suite 16ee 
Toronto, ON MSH 1T1 
T: 416.969.6BS7 
F: 416.967.1947 

-----Original Message-----
From: Michael Killeavy. . 
Sent: Wednesday, December 28, 2B11 3:47 PM 
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To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.. 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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From: Ronak Mozayyan 
Sent: December--28--11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.. 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide st. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416--969--6288 (office) 
416--969--6071 (fax) 
416--520--9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

·Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 

___ T_Qmn_t_o_,_~_Q/\1_}15J::L1IL --------~---~~--- __ 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2e11 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
12e Adelaide st. w. Suite 16ee 
Toronto, ON MSH 1T1 
T: 416.969.6es7 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2e11 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2e11 1e:se AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•• 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 
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I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.• 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference .she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
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Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December.28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking·for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 16@@ 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
416-526-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2611 63:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2616 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange; 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) • I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 2e year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 

- -'-I--"Ehi-nk--""Eh e=gas--f)f'i-ee=-is---"Eoo-fliilh-''at'--$8-fMMB-l'U-(-"Efle-eap'aei-t-y--fae"Ee rs-'-ar>e-'-m8eh=-teo-'hi-gh]-. -In- --· -
the base case analysis I've done in the -attached spreadsheet, I have set HOEP at $-35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2%-per year for the 26-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
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of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just ' 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide Street West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 4:14PM 
Ronak Mozayyan 

Subject: Re: OGS Shadow Valuation Model ... 

Ok. It's helpful if we can trace the differences to the assumptions about HOEP and gas in 
future years. 

Do the calculations in our model seem to be correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
1213 Adelaide St. West, Suite 161313 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416.-969-61371 (fax) 
416-5213-9788 (cell) . 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 21311 134:138 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, what I've noticed so far is that the two CSP values are different. OPA's is much 
higher, which means that OPA's INR is much lower. There is a difference in fuel costs; OGS's 
values are a lot higher than OPA's - especially when using the $4/MMBTU scenario, which goes 
back to what Keith and I were saying about TCE potentially using much higher gas values. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power.Authority 
1213 Adelaide St. w. Suite 161313 
Toronto, ON M5H 1T1 
T: 416.969.61357 
F: 416.967.1947 

---'--'--'--' ~ ~ ~------~-~~- ·-----··-~ .. 
-::-~-~ -Origin<Jl Message-----

From: Michael Killeavy ~ 
Sent: Wednesday, December 28, 21311 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. What is the NPV of the project free cash flow·? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
1213 Adelaide St. West, Su:i:te 1,GI313 
Toronto, Ontario, M5H 1T1 
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416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.• 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "'Sensitivity Analysis"' 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority· 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model ... 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
12e Adelaide St. w. Suite 1600 
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Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 
----~~-~----------

Could you please add the NRR, Imputed Net Revenues, CSP, Fixo:d~O&M, 1/ariable-o&M; and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
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Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract.Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model .•• 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P,Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 18:58 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2814 versus TCE's Nov 2813. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. w. Suite 1688 
Toronto, ON M5H 1T1 
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T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ••• 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

'Michael Killeavy, LL.B., MBA, P.Eng. 
Director,_ contract Management 
Ontario. P_ower l\uthorij:y 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
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To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ••. 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
128 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on;ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2811 82:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model .•. 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2811 83:38 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide st. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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' From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I hav·e embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced· the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 

~-a nnowKed.:..cth.a:t::tile-'plan:Lha.dche.en-"cao_celled.,----thel"~can_cb_e__nnc.d.amage.c.toc.cT.CUn-=1"espect_cQf~d ebt. -~
obligations .that were .never-entered into. -As -YOU can see -from the-equH-y analysis, the NPV 
of the equity cash flows is considerably less .than the NPV 6f the p·roject cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

!_ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant . 

. Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan 
December 28, 2011 4:21 PM 
Michael Killeavy 

Subject: RE: OGS Shadow Valuation Model ... 

I haven't finished going through it. Keith and I were going to regroup tomorrow and send you 
comments in the afternoon. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 4:14 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model· 

Ok. It's helpful if we can trace the differences to the assumptions about HOEP and gas in 
future years. 

Do the calculations in our model seem to be correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

----- Original Message ----
From: Ronak Mozayyan 

-seiit:wei:lnesifay, ·Defce'rn&er28-;-z0n-'0<r:0s-PM __ -___ -_---"'- "---- · · 
To: Micnael_Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, what I've noticed so far is that the two CSP values are different. OPA's is much 
higher, which means that OPA's INR is much lower. There is a difference in fuel costs; OGS's 
values are a lot higher than OPA's - especially when using the $4/MMBTU scenario, which goes 
back to what Keith and I were saying about TCE potentially using much higher gas values. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
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T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ..• 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:37'PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•• 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model ... 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
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416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 

. 120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, -the issue seems to reside with the Gross Market Revenue and I will do -so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
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To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model .•. 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Ele.ctricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
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To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized _what. she .meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967,.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 
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I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, Ll. B., MBA, P. Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6B57 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12a Adelaide St. West, Suite 16B0 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-52B-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 B2:41 AM 
To: Michael Killeavy 
Subject:. Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 
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From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: DGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael. killeavy@powerauthori ty. on .ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their-contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me .. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 

---'pep.fero-med -----------· 

Using reasonable input parameters; :t get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 
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I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model •. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR~INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Ronak Mozayyan . 
December 28, 2011 4:21 PM 
Michael Killeavy . 

Subject: RE: OGS Shadow Valuation Model ... 

I haven't finished going through it. Keith and I were going to regroup tomorrow and send you 
comments in the afternoon. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28,· 2011 4:14 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. It's helpful if we can trace the differences to the assumptions about HOEP and gas in 
future years. 

Do the calculations in our model seem to be correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

----- Original Message ----
From: Ronak Mozayyan 

----'s~nt-':-"Wed nescJay, · -EJeeembe r'-'-2il-,-20:L-1-04-~08-"PM---- -------·-· --
To:- Michael Kiileavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, what I've noticed so far is that the two CSP values are different. OPA's is much 
higher, which means that OPA's INR is much lower. There is a difference in fuel costs; OGS's 
values are a lot higher than OPA's - especially when using the $4/MMBTU scenario, which goes 
back to what Keith and I were saying about TCE potentially using much higher gas values. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority ,. 
120 Adelaide St. W. Suite .1600 
Toronto, ON MSH 1T1 
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T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
5ent: Wednesday, December 28, 2011 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksh~et is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model 

For the comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
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416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057. 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

---------~~~--'=~ 
Mit:_ha_el, _the issue se_E:ms to reside with the Gross Market Reveoue and I will dQ so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
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To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.. 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ••. 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
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To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITOA (I'm assuming that's what she was asking for) and 
the numbers are relatively close; Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where.there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok.,Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

... _ JuscLc.ealiLed--'wha:Lsb.e._meant:. · 

Rortak M()zayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: .Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 
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I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

. 1213 Adelaide St. West, Suite 161313 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-61371 (fax) 
416-5213-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 21311 139:513 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, which simpler model -is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
1213 Adelaide St. W. Suite 161313 
Toronto, ON M5H 1T1 
T: 416.969.61357 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 21311 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you pleas·e do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
1213 Adelaide St. West, Suite 161313 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-61371 (fax) 
416-5213-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 21311 132:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model .•. 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 
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From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this; 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the DGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IbC (for a project 
purported funded with TCE equity) • I finally gave up and· built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they·are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from; and how the calculations are being 

-jSleP-f<:wme£1-.--------------' - c_cc-=-.= 

Using reasonable input-parameters, I get a project NPV that-is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a cc plant like this. 
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I also did an equity analysis. Despite what TCE claims,. the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
·funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416"520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 4:27 PM 
Ronak Mozayyan 

Subject: Re: OGS Shadow Valuation Model ... 

Ok. Thx 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 

. 416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 04:20 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

I haven't finished going through it. Keith and I were going to regroup tomorrow and send you 
comments in the afternoon. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide st. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 4:14 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Ok. It's helpful if we can trace the differences to the assumptions about HOEPand gas in 
future years: 

Do the calculations in our model seem to be correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 04:08 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, what I've noticed so far is that the two CSP values are different. OPA's is much 
higher, which means that OPA's INR is much lower. There is a difference in fuel costs; OGS's 
values are a lot higher than OPA's - especially when using the $4/MMBTU scenario, which goes 
back to what Keith and I were saying about TCE potentially using much higher gas values. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:47 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. What is the NPV of the project free cash flow? $248 million? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:37 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

I have been using the "Project Analysis" worksheet for the comparison which consists of 
average gas prices of about $8/MMBTU (they are hardcoded). The "Sensitivity Analysis" 
worksheet is the one that has gas prices starting at $4/MMBTU. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
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Toronto, ON M5H 1T1 
T: .416. 969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:26 PM 
To: Ronak Mozayyan 
Subject: RE: OGS Shadow Valuation Model ... 

For the ·comparison are you using the "Project Analysis" worksheet in the workbook - starting 
$4/MMBTU gas price and $35/MWh HOEP? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West; Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contr·act Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
--Sub:je&t-r-Re+-DGS'--Shaaow=Va±~at-ion"-Moae-1· 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st·. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ••. 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs to you spreadsheet? 

Michael Killeavy, LL.B., MBA, ·P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-62B8 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
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To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

It was good and Santa was good enough. e 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2014 versus TCE's Nov 2013. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.. 

Elk. Great. Ho~J was your ~time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subj~ct: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak·Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•• 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 

--··--StJbj·e-&t-:--'EJGS.C.Shi:!CI6w'-V-a-ltla'HoM"'M6ii e±--7~-'-"----'-

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlledmarket, and the blue highlighted cells show how imputed operation 
works. There is a switch"·a1: t-he top·--of'"the werkbook that allows you to make INR=ANR, which 
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is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base· case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
December 28, 2011 5:08 PM 
Michael Killeavy 

Subject: Re: OGS Shadow Valuation Model ... 

This is really interesting ..• 2026 and 2027 almost cancel out- $3 mm difference ••. could be a 
timing issue on major maintenance? And the difference between 2013 and 2033 is about $15 m -
maybe another timing issue or they assume a few more months revenue? It will be interesting 
to see the next breakdowns after EBITDA ••• 

Is this using your simpler model or the more complicated one? 

I am trying to put off the meeting with IO until I get back, ie. Jan 9 ... will keep you posted 
how I do. We can catch up anyway when you are back in the office. 

Thanks .•• 

JCB 

Original Message ----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 01:42 PM 
To: JoAnne Butler 
Subject: RE: OGS Shadow Valuation Model ... 

Ronak has compared EBITDA between our approach and TCE's. I've asked for a further 
breakdown, which is forthcoming. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
serif: oecember-2s:ii 2:41-1\M 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model ... 
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Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended· to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the·NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit; A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
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obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project. cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations.while you're modelling the physical 
operation of the facility. We can re-group when I get·back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide Street West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
December 28, 2011 5:23 PM 
JoAnne Butler 
Re: OGS Shadow Valuation Model ... 

It's TCE's project pro forma compared with the model I'd did over Christmas (only real model 
'we have now) using our best forecast on HOEP and price of gas. 

Ronak and Keith will finish checking the model calculations tomorrow. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 05:07 PM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

This is really interesting ..• 2026 and 2027 almost cancel out- $3 mm difference ... could be a 
timing issue on major maintenance? And the difference between 2013 and 2033 is about $15 m -
maybe another timing issue or they assume a few more months revenue? It will be interesting 
to see the next breakdowns after EBITDA ••• 

Is this using your simpler model or the more complicated one? 

I am trying to put off the meeting with IO until I get back, ie. Jan 9 ... will keep you posted 
how I do. We can catch up anyway when you are back in the office. 

Thanks ... 

JtB 

Original Message ----
From: Michael KiUeavy 
Sent: Wednesday, December 28, 2011 01:42 PM 
To: JoAnne Butler 
Subject: RE: OGS Shadow Valuation Model ... 

......c.c...c...c....c··c..-=----:: ..:...---~--·-

Ronak has compared EBITDA between our approach and TCE's. I've asked for a further 
breakdown, which is forthcoming. 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: December-28-11 2:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith·Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma projecf cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) • I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IE$0-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
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is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M) .. 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR;INR, the NPV result is lower than when we assume they are not 

·equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the· base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows.. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and sayi-ng that we'll let ANR;INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Onta'rio Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 

---'41o6"969-"601'-1-'-"(-fax) 
416•520•9788 (cell)· 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 5:23 PM 

·JoAnne Butler 
Subject: _ Fw: OGS Shadow Valuation Model ... 
Attachments: NOMINAL DlFFERENCE.xls 

This is a better breakdown. 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 

Ontario Power Authority 

120 Adelaide St. West, Suite 1600 

Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

416-969-6071 (fax) 
416-520-9788 (cell) 

Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 02:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.• 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
--=S_e_ot:"-W_e_do._e_s.da)(,-.Qe_c~mb_e.r_:28,_c20_11e-l;_O.B.J'M."---'-'-'-'-'--'-----'---'--~ 

_ To:.RonakMozayyan _ 
Subject: Re: OGS Shadow Valuation Model ... 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
.120 Adelaide St. West, Suite 1600 

Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201112:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so -I'm just going to get lunch and I'll 
send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel Costs to you 
spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201112:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 

-------··-·--·--------------·-·---
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Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 201111:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201110:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and ~anta was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and the numbers are relatively 
close. Your model assumes COD in 2014 versus TCE's Nov 2013. I've highlighted the years where there is significant 
differences. I have attached a simple table above. 

~RcmakMozayyan- -- ---

Business·Jl;n:alyst Contract M~na·gement, Electricity Res()urces 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 10:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 
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Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak.Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

----------------------

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

---····-····-······----------------------
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Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14AM 
To: Ronak J1.1ozayyan 
Subject: Fw: OGS Shadow Valuation Model ... 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 

· Toronto, Ontario, MSH 1T1 
416-969-6288 (office} 
416-969-6071 (fax} 
416-520-9788 (cell} 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE cash flows using your 

simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 

--Subject:~Fw:ceGS·'Siiadew~valtratierFM6delcc.cc-.. ~-c=:..:=---'-=-="-

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office} 
416-969-6071 (fax} 
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416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week- I almost had an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based on the one we developed 
for the K-W peaking plant, and then extended to model Greenfield South generating station. The green highlighted cells 
show physical operation of the plant in the IESO-controlled market, and the blue highlighted cells show how imputed 
operation works. There is a switch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
ANR=INR, the NPV result is lower than when we assume they are not equal and merchant revenues are earned. I have 
embedded comments throughout the sheet so that you can understand where parameters are coming from, and how the 
calculations are being performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this model gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high). In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fynd the project (why is their interest during 
construction on a plant that is purportedly funded with TCE equity?). As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in ·respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV of the equity cash flows is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
heavily towards just taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

~~------~-- -·--~ ----'----·-~-----·-----·-
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 5:23 PM 
JoAnne Butler 

Subject: 
Attachments: 

Fw: OGS Shadow Valuation Model ... 
NOMINAL DIFFERENCE.xls 

This is a better breakdown. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 02:48 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
_ Sent:Wednesd_ay, December 2!3, 20111:08 f'.M _ 
To: Rona](Mozayyan ·· · ·· - -- · --

Subject: Re: OGS Shadow Valuatioll Model ... · 

Great. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so- I'm just going to get lunch and I'll 
send you the information after, is that okay? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.60S7 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel Costs to you 
spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
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Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 11:59 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Do you have any idea for the differences {except for COD)? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 201110:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

It was good and Santa was good enough. © 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA {I'm assuming that's what she was asking for) and the numbers are relatively 
close. Your model assumes COD in 2014 versus TCE's Nov 2013. I've highlighted the years where there is significant 
differences. I have attached a simple table above. 

---RorHik·flllozayyan---'~~--"-~---~-'------------'----------------- ----------------~------------

sus_in·ess--An~lvst -c_ontra~t" Managem-ent, -~!edricity "Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
~!'!nt: Wednesday, December 28, 201110:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 
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Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 10:28 AM 
To: Michael Killeavy 
Subject: RE: OG5 Shadow Valuation Model ... 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

---------·--·------·---------------------···--------·-----------·--·---'----------~------

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 
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Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

' 
From: Michael Killeavy 
Sent: Wednesday, December 28, 20116:14 AM · 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model •.. 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearlyTCE cash flows using your 
simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30PM 
To: JoAnne Butler 

--'SUbje€1:-t-FWf'GGScsnadew~Valoa~ien-Medel ... 

-

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model ... 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 pro forma project cash flow 
spreadsheet from TCE, but it was giving me very strange, nonsensical results. I can appreciate your frustration in using it 
last week- I almost had an aneurysm trying to understand·some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based on the one we developed 
for the K-W peaking plant, and then extended to model Greenfield South generating station. The green highlighted cells 
show physical operation of the plant in the IESO-controlled market, and the blue highlighted cells show how imputed 
operation works. There is a switch at the top of the workbook that allows you to make INR=ANR, which is simply done by 
equating physical parameters with their contract counterparts (capacity, heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. As you would expect, if 
ANR=INR, the NPV result is lower than when we assume they are not equal and merchant revenues are earned. I have 
embedded comments throughout the sheet so that you can understand where parameters are coming from, and how the 
calculations are being performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE project pro forma cash flow 
spreadsheet gives for NPV over the 20 year contract term. I ignore the terminal value in its entirety. If I use the same 
HOEP and gas price information that we used to do our own computation of INR and CSP, this model gives and NPV that 
is about 1% higher than the NPV TCE generates. Our own input parameters continue to bother me because I think the 
gas price is too high at $8/MMBTU (the capacity factors are much too high). In the base case analysis I've done in the 
attached spreadsheet, I have set HOEP at $35/MWh and gas at $4/MMBTU in Year 1 and then just escalate then at 2% 
per year for the 20-year contract term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A fair proportion of the NPV 
goes to repay debt and pay interest on corporate debt acquired to fund the project (why is their interest during 
construction on a plant that is purportedly funded with TCE equity?). As these debt obligations had not crystallized when 
the Premier announced that the plant had been cancelled, there can be no damage to TCE in respect of debt obligations 
that were never entered into. As you can see from the equity analysis, the NPV ofthe equity cash flows is considerably 
less than the NPV of the project cash flows. This needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical operation of the facility. We can 
re-group when I get back and discuss the right input parameters for the model. It can be a challenge, so I am leaning 
heavily towards just taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP and 
gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
michael. killeavy@powerauthority. on. ca 

------ ----·- ----- -- -·--- ---------'---'--------'-
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
December 28, 2011 5:25 PM 
JoAnne Butler 
Fw: OGS Shadow Valuation Model ... 

Please read this to understand the NRR comparison. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 03:32 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

The Calculated NRR in TCE's model is the Total Monthly Fixed Capacity Payments and is the 
same for our model except that·our ·coo is 2014. I should not have had that in the NRR table. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

-----Original Message----
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 3:05 PM 
To: _Ronak Mozay.):'~f!_.. ~-·-- _ --·--'-'-----
Subj<:ct: RE: O(jS Slladow Valuation 1'1Qdel 

Ronak, 

Is "Calculated NRR" the annual fixed capacity charge, i.e., Indexed NRR * Contract Capacity * 
12 months/year? 

Are we getting different annual fixed capacity charges? These numbers ought to be the same 
since we are using their bid NRR, NRRIF, and ACC? 

_Can you do the same thing for our/their INR and ANR, separately? 

I am trying to understand where the big differences are. Is mine calculating correctly? 
1 



Thanks 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
41~-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-28-11 2:48_ PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Michael, I separated everything because the two models are different. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 1:08 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model 

Great. Thanks. 

-Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power-Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:59 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model 

Michael, the issue seems to reside with the Gross Market Revenue and I will do so - I'm just 
going to get lunch and I'll send you the information after, is that okay? 
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Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M:SH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent:_ Wednesday, December 28, 2011 12:44 PM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

Ok. 

Could you please add the NRR, Imputed Net Revenues, CSP, Fixed O&M, Variable O&M, and Fuel 
Costs ·to you spreadsheet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1608 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 12:16 PM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ... 

Not at this time ... 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

~~FPemf'-Mit;l9ael_cK~H~leavy~---~-· - --- ~- --·~-------- -- --- ---- -· 
Sent: Wednesday, December 28, 2011-11:59 AM 
To: Ronak Mozayyan · 
Subject: Re: OGS Shadow Valuation Model ..• 

Do you have any idea for the differences (except for COD)? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority -
120 Adelaide:st::·::we"'s~t7SiTi te-c-:·1-600=::- · ·==~::.=c~::.::· ·· 
To ron to,. Onta ri<J ,-· MS.H'i:1:H.;c:~::~::.::':'::~cc=:::.:: _:":'.:.· .. .:.:c.~.:~:-:::·.=c.:::~--C ::: :'::..:· .. : 
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416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 18:58 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model ..• 

It was good and Santa was good enough. Q 

Hope you had a great Christmas as well. 

I just did a quick comparison of the EBITDA (I'm assuming that's what she was asking for) and 
the numbers are relatively close. Your model assumes COD in 2814 versus TCE's Nov 2813. 
I've highlighted the years where there is significant differences. I have attached a simple 
table above. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1688 
Toronto, ON M5H 1T1 
T: 416.969.6857 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2811 18:35 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model •.• 

Ok. Great. How was your time off? I trust Santa was good to you? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2811 18:28 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model •.• 

Just realized what she meant. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
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120 Adelaide St. w. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 9:56 AM 
To: Ronak Mozayyan 
Subject: Re: OGS Shadow Valuation Model ... 

I don't understand the question? Can you explain the reference she's making? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Wednesday, December 28, 2011 09:50 AM 
To: Michael Killeavy 
Subject: RE: OGS Shadow Valuation Model .•. 

Michael, which simpler model is JoAnne referring to? 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 6:14 AM 
To: Ronak Mozayyan 
Subject: Fw: OGS Shadow Valuation Model 

Can you please do the comparison JoAnne is looking for sometime today? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael;killeavy@powerauthority.on.ca 
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From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 02:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model •.. 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:30 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2011 03:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2010 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and !DC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 
South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 
heat rate, and variable O&M). 

I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters, I get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
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ignore the terminal value in its entirety. If.I use the same HOEP and gas price information 
that we used to do our own computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBTU (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because .this is a reasonable 
capacity factor for a cc plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project (why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is.considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions ·with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario,.M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
December 28, 2011 9:05 PM 
JoAnne Butler 

Subject: Re: OGS Shadow Valuation Model ... 

I really think this is going to come down to a difference of opinion as to future prices for 
electricity and gas. We'll know a bit more tomorrow. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: JoAnne Butler 
Sent: Wednesday, December 28, 2011 05:07 PM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ••. 

This is really interesting ... 2026 and 2027 almost cancel out- $3 mm difference ..• could be a 
timing issue on major maintenance? And the difference between 2013 and 2033 is about $15 m -
maybe another timing issue or they assume a few more months revenue? It will be interesting 
to see the next breakdowns after EBITDA ... 

Is this using your simpler model or the more complicated one? 

I am trying to put off the meeting with IO until I get back, ie. Jan 9 ••• will keep you posted 
how I do. We can catch up anyway when you are back in the office. 

Thanks ... 

. JCB 

Original Message 
From: Michael Killeavy 
Sent: Wednesday, December 28, 2011 01:42 PM 
To: JoAnne Butler 
Subject: RE: OGS Shadow Valuation Model ... 

Ronak has compared EBITDA between our approach and TCE's. I've asked for a further 
breakdown, which is forthcoming. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
126 Adelaide Street West, Suite 1666 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
416-528-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: December-28-11 2:41 AM 
To: Michael Killeavy 
Subject: Re: OGS Shadow Valuation Model ... 

How do the nominal yearly cash flows for the twenty years compare to the nominal yearly TCE 
cash flows using your simpler model, ie. before you do any discounting?? 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2811 63:36 PM 
To: JoAnne Butler 
Subject: Fw: OGS Shadow Valuation Model 

Sorry, I forgot to copy you on this. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
126 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
416-.528~9788. (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Tuesday, December 27, 2611 63:27 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: OGS Shadow Valuation Model 

Ronak, 

Attached is a very simple model of the OGS. I tried several times to use the December 2616 
pro forma project cash flow spreadsheet from TCE, but it was giving me very strange, 
nonsensical results. I can appreciate your frustration in using it last week - I almost had 
an aneurysm trying to understand some of their calculations, e.g., CCA and IDC (for a project 
purported funded with TCE equity) . I finally gave up and built my own model, which is based 
on the one we developed for the K-W peaking plant, and then extended to model Greenfield 

. South generating station. The green highlighted cells show physical operation of the plant 
in the IESO-controlled market, and the blue highlighted cells show how imputed operation 
works. There is a switch at the top of the workbook that allows you to make INR=ANR, which 
is simply done by equating physical parameters with their contract counterparts (capacity, 

·· heat rate, and variable O&M). 
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I think it is working alright, but perhaps you and Keith can check the calculations for me. 
As you would expect, if ANR=INR, the NPV result is lower than when we assume they are not 
equal and merchant revenues are earned. I have embedded comments throughout the sheet so 
that you can understand where parameters are coming from, and how the calculations are being 
performed. 

Using reasonable input parameters,·! get a project NPV that is about 5% less than the TCE 
project pro forma cash flow spreadsheet gives for NPV over the 20 year contract term. I 
ignore the terminal value in its entirety. If I use the same HOEP and gas price information 
that we used to do our m·m computation of INR and CSP, this model gives and NPV that is about 
1% higher than the NPV TCE generates. Our own input parameters continue to bother me because 
I think the gas price is too high at $8/MMBT4 (the capacity factors are much too high). In 
the base case analysis I've done in the attached spreadsheet, I have set HOEP at $35/MWh and 
gas at $4/MMBTU in Year 1 and then just escalate then at 2% per year for the 20-year contract 
term. I have also forced the capacity factor to be 40%, because this is a reasonable 
capacity factor for·a CC plant like this. 

I also did an equity analysis. Despite what TCE claims, the project NPV is NOT all profit. A 
fair proportion of the NPV goes to repay debt and pay interest on corporate debt acquired to 
fund the project {why is their interest during construction on a plant that is purportedly 
funded with TCE equity?). As these debt obligations had not crystallized when the Premier 
announced that the plant had been cancelled, there can be no damage to TCE in respect of debt 
obligations that were never entered into. As you can see from the equity analysis, the NPV 
of the equity cash flows is considerably less than the NPV of the project cash flows. This 
needs to be reiterated in our settlement discussions with TCE. 

I ask that you and Keith check the model calculations while you're modelling the physical 
operation of the facility. We can re-group when I get back and discuss the right input 
parameters for the model. It can be a challenge, so I am leaning heavily towards just 
taking a stand and saying that we'll let ANR=INR, so that the actual forward curves for HOEP 
and gas are irrelevant. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 (cell) 

--mi-Ghae1--.'k-icl-1eavy@pewePauthGP.i-t-y~en~Ga'-----
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
December 30, 2011 11:20 AM 
Ronak Mozayyan 
Re: Review of Model 

Ok. This is good to know. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Friday, December 30, 201111:06 AM 
To: Michael Killeavy · 
Subject: RE: Review of Model 

Keith and I both thought it was due to gas prices (we thought TCE was assuming a very high gas price). 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Friday, December 30, 201111:05 AM 
To: Ronak Mozayyan 
Subject: RE: Review of Model 

Dkay. Thank you. 
··----__::_ ___________ ···----~~------·--·-·· -------

Do you have any thoughts on where the differences in the two models lies? I was thinking that it likely is in the forward 
estimates of gas and HOEP and I think TCE has a much higher estimate of ANR. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416c969.-6071 (fax) 
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416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-30-1111:01 AM 

·To: Michael Killeavy 
Subject: RE: Review of Model 

Michael, Keith is going to run the physical model. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1Tl 
T: 416.969.6057 
F: 416.967.1947 

From: Michael Killeavy 
Sent: Thursday, December 29, 2011 4:24 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: RE: Review of Model 

Ronak, 

Thank your for doing the review. I'm not sure that the L TSA is in fact capitalized. The model purports to be working on a 
cash basis, and I took these payments as actual cash out flows. In fact, I just used Safouh's advice on the Fixed O&M 
and regarded these as annual payments. Our model is strictly on a cash basis- cash inflows less cash outflows. 
Expenses can be incurred in a year on a cash basis, but accounted for in terms of deductibility for income tax purposes 
since CRA limits the maximum amounts that can be deducted and insists on capitalizing the expense for income tax 
purposes. I'm not sure if this addresses the issue or not, but we can discuss it. 

As for I DC, the situation is very murky. I have assumed that it is treated as a payment in-kind, i.e., it is not paid out to 
lenders, but rather is rolled into the principal of the loan used to fund the project - refer to the equity analysis worksheet. 
That being said, however, TCE steadfastly claims that it's investing its "equity" into the project and that the project cash 
flows in the December 2010 OGS project pro forma are all unlevered. I think this is a silly argument. They have 
admitted to us that they are borrowing corporately and applying these borrowed funds as "equity." I actually got the IDC 
number from their spreadsheet and backcalculated the rate so that their amount and my amount were equal - I agree this 
is· a bit dicy. 

I'm not sure I understand the market heat rate comment. We know from past experience that CC plants run 30%-40%. 
think our capacity factors are a bit on the high side. Generally speaking, whenever the plant heat rate is less than the 
market heat rate the plant ought to be running (positive spark spread since it costs less to generate than the price of 
electricity). 

Thanks again for the review. How is the physical modelling coming along? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
michael.killeavy@powerauthority.on:ca 

From: Ronak Mozayyan 
Sent: December-29-11 3:12PM 
To: Michael Killeavy 
Cc: Keith Sandor; Deborah Langelaan 
Subject: Review of Model. 

Michael, Keith and I went through your model separately and together. Overall, the model seems sound and all the 
calculations seem to be correct. Keith had provided some comments that I've copied below: 

From a financial standpoint: 

1. LTSA- This is capitalized in the TCE model and expensed in Michael's model. Shouldn't this be 

capitalized? 
Generally speaking, an l TSA transfers risk from TCE to the OEM over the life of the asset. My 
understanding is that this is a characteristic common to CapEx. To capitalize LTSA, we would need to 
take the present value of future l TSA payments and depreciate over the term of the agreement. 
This would impact the EBITDA calculation only- bearing no impact on the FCF calculation used in 
determining NPV. Michael's thoughts would be greatly appreciated here. 

2. Working Capital requirements- I believe we are assuming this is negligible. Is this correct? 

From a technical standpoint: 

1. Market/ Facility Heat Rate: As the Market Heat Rate surpasses the Contract Heat Rate (or Actual 
Heat Rate) we can expect cppacity factors to rise above 50%-- assuming a normal distribution of 
HOEP data points relative to avg HOEP. Any modelling using our DDM settlement models will 
produce a similar outcome. Understanding that the OGS facility is expected to operate at a 40% 
capacity factor, should we reduce our HOEP forecast to maintain a Market Heat Rate below the 
Contract Heat Rate? Again, Michael's thoughts would be greatly appreciated here. 

In addition, we were wondering where the Interest During Construction of 12.5% was derived from and whether this 
value should remain constant each year during construction. I know have a meeting in the new year, so we can further 
discuss the above points, however, if you have any concerns/questions please let me know. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120Adelaide~t. w. ~uite 1600 

--Toronta,·oN MSHTT_1 __ _ 

T: 416.969.6057 
F: 416.967.1947 
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Aleksandar Kojic 

From: Keith Sandor 
Sent: · December 30, 2011 12:06 PM. 
To: Michael Killeavy 
Cc: 
Subject: 

Ronak Mozayyan; Deborah Langelaan 
RE: Review of Model 

Attachments: 20111230.- Market Price Scenarios.xlsx 

Michael, 

In order to achieve a capacity factor between 30% to 40%, we would require market conditions (HOEP & Gas Prices) to 
produce an environment where the market heat rate falls below the contract heat rate (7,200 Btu/Mwh) or 

· corresponding physical heat rate rating. 

In our prior efforts, we ran the settlement models with market data from (a) PSP and (b) Public sources. In both cases, 
the spread between Power and Gas prices produced market heat rates well above the Contract Heat Rate. We will never 
achieve a 30%- 40% capacity factor under these conditions. 

To address this problem, I've prepared two separate scenarios: 

1. Using PSP's HOEP forecast, I've back-calculated a Gas forward curve which would yield market heat 

rates equal to 6,200 Btu/MWh. Please refer to Scenario #1 in the attached. 

2. Using NYMEX Gas prices, I've back calculated a HOEP forward curve which would yield market heat 

rates equal to 6,200 Btu/MWh. Please refer to Scenario #2 in the attached. 

The plan is to run the model- both for INR and ANH- using market conditions from Scenario #1 (as above). 

If OK with the above, I will start running the models first thing upon my return in the new year. 

Best wishes to everyone for the new year. 

Keith 

. _l'rDmUilichaeLKillea'J¥ ·· 
Sent: December.29, 201-1-4:24 PM 
To: Roliak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: RE: Review of Model 

Ronak, 

Thank your for doing the review. I'm not sure that the L TSA is in fact capitalized. The model purports to be working on a 
cash bas'is, and I took these payments as actual cash out flows. In fact, I just used Safouh's advice on the Fixed O&M 
and regarded these as annual payments. Our model is strictly on a cash basis- cash inflows less cash outflows. 
Expenses can be incurred in a year on a cash basis, but accounted for in terms of deductibility for income tax purposes 
since CRA limits the maximum amounts that can be deducted and insists on capitalizing the expense for income tax 
purposes: I'm not sure if this addresses the issue or not, but we can discuss it. 
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As for I DC, the situation is very murky. I have assumed that it is treated as a payment in-kind, i.e., it is not paid out to 
lenders, but rather is rolled into the principal of the loan used to fund the project- refer to the equity analysis worksheet. 
That being said, however, TCE steadfastly claims that it's investing its "equity" into the project and that the project cash 
flows in the December 2010 OGS project pro forma are all unlevered. I think this is a silly argument. They have 
admitted to us that they are borrowing corporately and applying these borrowed funds as "equity." I actually got the IDC 
number from their spreadsheet and backcalculated the rate so that their amount and my amount were equal -I agree this 
~a~d~. · 

I'm not sure I understand the market heat rate comment. We know from past experience that CC plants run 30%-40%. 
think our capacity factors are a bit on the high side. Generally speaking, whenever the plant heat rate is less than the 
market heat rate the plant ought to be running (positive spark spread since it costs less to generate than the price of 
electricity). 

Thanks again for the review. How is the physical modelling coming along? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street Wes~ Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: December-29-11 3:12PM 
To: Michael Killeavy 
Cc: Keith Sandor; Deborah Langelaan 
Subject: Review of Model 

Michael, Keith and I went through your model separately and together. Overall, the model seems sound and all the 
calculations seem to be correct. Keith had provided some comme.nts that I've copied below: 

From a financial standpoint: 

1. LTSA- This is capitalized in the TCE model and expensed in Michael's model. Shouldn't this be 
capitalized? 

Generally speaking, an l TSA transfers risk from TCE to the OEM over the life of the asset. My 
understanding is that this is a characteristic common to CapEx. To capitalize LTSA, we would need to 
take the present value of future l TSA payments and depreciate over the term of the agreeme·nt. 
This would impact the EBITDA calculation only- bearing no impact on the FCF calculation used in 
determining NPV. Michael's thoughts would be greatly appreciated here. 

2. Working Capital requirements -I believe we are assuming this is negligible. l.s this correct? 

From a technical standpoint: 

1. Market I Facility Heat Rate: As the Market Heat Rate surpasses the Contract Heat Rate (or Actual 
Heat Rate) we can expect capacity factors to rise above 50%-- assuming a normal distribution of 
HOEP data points relative to avg HOEP. Any modelling using our DDM settlement models will 
produce a similar outcome. Understanding that the OGS facility is expected to operate at a 40% 
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capacity factor, should we reduce our HOEP forecast to maintain a Market Heat Rate below the 
Contract Heat Rate? Again, Michael's thoughts would be greatly appreciated here. 

In addition, we were wondering where the Interest During Construction of 12.5% wa.s derived from and whether this 
value should remain constant each year during construction. I know have a meeting in the new year, so we can further 
discuss the above points, however, if you have any concerns/questions please let nie know. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.60S7 
F: 416.967.1947 
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Target Heat Rate: 6,200 

rio #1: Using HOEP data from PSP Scenario #2: Using Natural Gas data from NYMEX •· 
Dawn Gas ($/mmBtu) Target Heat Rate HOEP Avg. ($/MWh) Dawn Gas ($/in.mBtu)• · Target Heat Rate 

Internal Forecast Internal Forecast- Source: NVMEX · · .• ·.:,; 

5.26 6,200.00 22.87 6,200.00 
7.41 6,200.00 23.16 6,200.00 
4.48 6,200.00 23.33 6,200.00 
3.29 6,200.00 23.83 6,200.00 
2.11 6,200.00 24.09 6,200.00 
2.91 6,200.00 24.35 6,200.00 
6.49 6,200.00 24.20 6,200.00 
6.60 6,200.00 24.33 6,200.00 
6.91 6,200.00 24.33 6,200.00 
3.65 6,200.00 23.80 6,200.00 
4.77 6,200.00 24.60 6,200.00 
4.75 6,200.00 26.21 6,200.00 
5.41 6,200.00 26.46 6,200.00 

,::.;.c: 
7.49 6,200.00 26.39 6,200.00 
4.31 6,200.00 . 26.14 6,200.00 
2.87 6,200.00 25.37 6,200.00 
2.00 6,200.00 25.45 6,200.00 
2.64 6,200.00 25.58 6,200.00 
6.44 6,200.00 25.80 6,200.00 
5.69 6,200.00 25.88 6,200.00 
6.23 6,200.00 25.87 6,200.00 
2.43 6,2oo.oo· 26.05 6,200.00 
3.59 6,200.00 26.66 6,200.00 
3.97 6,200.00 27.91 6,200.00 
8.45 6,200.00 28.51 6,200.00 
9.87 6,200.00 28.34 6,200.00 
5.27 6,200.00 27.89 6,200.00 
4.60 6,200.00 26.98 6,200.00 
2.23 6,200.00 27.02 6,200.00 
4.33 6,200.00 27.12 6,200.00 
8.50 6,200.00 27.29 6,200.00 
8.05 6,200.00 27.37 6,200.00 



·p q 

[i:l 
i'l r 7.41 6,200.00 27.35 6,200.00 .t. 
I'. I 

li'[ 3.87 6,200.00 27.52 6,200.00 

il:i 
4.36 6,200.00 28.00 6,200.00 

5.29 6,200.00 29.17 6,200.00 

'i'l 
8.51 6,200.00 29.74 6,200.00 

10.38 6,200.00 29.52 6,200.00 i ~. 
6.94 ·'i'l 6,200.00 29.01 6,200.00 

, I 3.31 6,200.00 27.89 6,200.00 

!: I 2.11 6,200.00 27.91 6,200.00 

il! 5.63 6,200.00 28.03 6,200.00 
,. I 
' 8.38 6,200.00 28.18 6,200.00 
i:. 8.4i 6,200.00 28.26 6,200.00 ;. 

I 7.70 6,200.00 28.24 6,200.00 

I 2.93 6,200.00 28.39 6,200.00 
2.65 6,200.00 28.94 6,200.00 
5.29 6,200.00 30.14 6,200.00 
7.08 6,200.00 30.73 6,200.00 

10.10 6,200.00 30.53 6,200.00 
3.82 6,200.00 30.04 6,200.00 
2.20 6,200.00 28.90 6,200.00 
2.12 6,200.00 28.91 6,200.00 
4.30 6,200.00 29.03 6,200.00 
8.07 6,200.00 29.19 6,200.00 
8.74 6,200.00 29.27 . 6,200.00 
7.11 6,200.00 29.27 6,200.00 
6.02 6,200.00 29.42 6,200.00 
4.33 6,200.00 30.01 6,200.00 
5.63 6,200.00 31.19 6,200.00 

11.16 6,200.00 31.79 6,200.00 
12.34 6,200.00 31.57 6,200.00 
10.67 6,200.00 31.09 6,200.00 

7.76 6,200.00 29.90 6,200.00 
7.10 6,200.00 29.91 6,200.00 

11.12 6,200.00 30.02 6,200.00 

11.21 6,200.00 30.17 6,200.00 

11.31 6,200.00 30.29 6,200.00 
10.13 6,200.00 30.29 6,200.00 



I 
I 
I. . .. ·-- . 

7.87 6,200.00 

~~:~! ~~~i~~iil!llil 
6,200.00 

6.86 6,200.00 6,200.00 
9.06 6,200.00 32.23 ,~,~~1'~""~~~1?lz-a'i 6,200.00 

;-;.,':..-,;&;,1~/~'i\:~§:~ · · '-~ ;M 1,!$g,;.',W.rj,;:~;,· 

11.32· 6,200.00 32 s4 w~fk!&~,t~~~i~~~\~,r--~~s~3"o~ 6,200.00 .• ,_ •. ,_ .•••• ,,};:;<.t-''>->~!!3:', .J:t:.,.:1' --~~~·;.,; 

12.38 6,200.00 32.63 ~1\~ff~~t~~!!f(li' 6,200.00 
11.96 6,200.00 3 2.16 l~~~~7?'~;Jf1~~{Jj:~\1f'~s;~l9~ 6,200.00 

7.77 6,200.00 ~'\fq;f;~41"1!."';f~~i-:'f!i1"1l 6,200.00 30.84 ~'~;{~~1~~}~~;:[~; ,;~.~~~ 
8.87 6,200.00 30 ss ~iltt,~ft,"~:;_r:i_g~?:t'tf;~Wt~4~98t1 6,200.00 . t$$ml~-~~~~~~1~~~},:W,1.~-~~~ 11.28 6,200.00 30.95 r\tif;:e,~~&'tNi::4Kf~;r"';}-t-\f1fll~~1- 6,200.00 

11.52 6,200.00 
!"n:'t·'~;j:;,:'-:;iio'~<t:(. i:J:'i~.- ·· ,.'t.r;' ...... --~ 

6,200.00 3uo ~~~f~P/§~~il\'l\iWiJ'!i~~}~1l~ 
11.54 6,200.00 31.21 ~~~~Gi~~-;i~:r~Jf1i1%~~~(,- I ~~o§r~ 6,200.00 

1\~;')/j'k;;t.::,:·r;:r:tts).:fM;t;r~t· ~ ''1t?<~ '' 
11.02 6,200.00 31.22 '1'iiYJ~ir~1~!~l;,ijj\~~~ ••. 6,200.00 

r~,.a;<S<;,"b'JI·•<:·'::i~'- -~ .,, ";;-; .. 
8.13 . 6,200.00 31.41 K~~:~,~~~i~t!q;·_¥:~4~~,.' ''$'!' .BI0JZ 6,200.00 •\:'~/"~ ~1J;;;;,'(,r-f~:''r'(,J.'. ~ = '' ~~V4" 
8.18 6,200.00 32.06 ~~~{t~~i0~&\1t%f~~k·~ 'l·"~1{~~: 6,200.00 t '-'~"~·.,,.,._.o_,n•· ·.,;.-;·-~.; ~ ~~'"'i'ilii: 

10.14 6,200.00 33 22 ~~~*'~~t!!~-'~i,~~~t£J~ « :t::: -~316i· 6,200.00 . r~~~f*¥~i~~~~r~:," :J ~-~t~~~ 11.55 6,200.00 33.84 ~~~~:t~:l,~r~~Y~fff,{ ~~. ~,;:~~~ 6,200.00 
6,200.00 ~~'"'-*'~{·~--- .. ,~~ ~w ·'i 6,200.00 12.39 33 63 ~:~"~-"¥"~-~:,)~~.t;wtij~ ~ ~5- ~2~ 

~~"r8~0\~·;:;{ 1· .. '·-;,~v~;lli:_i~~:r:.tJ 1 " ;. · '1 ~ ,._.s~";\.) . t:c~~f?\2i~~\1%~~~~- 0 -· __ ': ,J: ~ 
Mar-2019 r:',!fo'7:-':t~";.'"ii#i~'~~'hl•'"1! w,~68 .. ·~Q.6.~:! 11.03 6,200.00 33.16 j(;\~tt-tlf~;~<;t~~f:!:~1tl> ~~ mS>-35'~ 6,200.00 

~~~:~~~~ ~~Jj~~~\~l,~f~l~i*J~}~ 7.27 6,200.00 tfti~~~:;~i!&ta-~k:{.i~-~ .,_~~m:- 6,200;00 3162 l;.!l.:·''l'~---w"·~8c.;:,.~r,.-;,.~ "1 il"5-.[ ::;!! 
• t~-ti~t¥i,'i:;5~;;<\~;ii1~.P ~ .- . l ~~t[;.{{1 

9.91 . 6,200.00 31.63 ~,~§'l!:ff%;o':f"ll\if,i'l[~. 5'Jilid<' 6,200.00 -~~'t~~~t_;~~-ti~~ij,j:.l'<" t'"~!Jl~~ 
J u n-2 0 19 (J "';:)f,l;'\""'!·~-~~:b.~'l::,i.c:!~ll~r.68 .85,-1\:.f, 11.11 6,200.00 31.72 '-f~~li~~~l~t~:~ ... ®:;'··1~~ 6,200.00 

11.57 6,200.00 ~~;'-#!~J'~']"~}·;;:t<J~it;j~&<;' \'r.: ~~~~.\~ 6,200.00 31.86 . '11:\ii11!Cif.~;·l,lli:i!!lf't!?~:l,,l'• 
11.43 6,200.00 t?f%~Ni1'f:yyq;W:>';t1~l ,,~;,t~ · · ·~ '"' ·.:'!!J'~-~ . 6,200.00 32 oo t<>iflf•""~""'"f'ta!~t-. . ·S·(1!t.1 

10.76 6,200,00 32
:
00 lt~~l~~~-~~~§i 6,200.00 

9.03 6,200.00 32.19 ~;io;%\~,~~l;\.j!:,~')~k <5~19d 6,200,00 
8.42 6,200.00 &::;;~~t.~;i?¥W1'~,~~V#:f~1~~ ;,;< . ,,~-~~~ .i'" 

6,200.00 32.85 i'-~~-~:'~i!c:t~~~~ff~'! ~5~30J;ll 
10.30 6,200.00 f1:~~r~~4~:~&~;,;·- -~-""¥ · ''"W'!-~ 6,200.00 33,98 ·~~~~~~~~~~' d!' ~-if8,~ 

6,200.00 
Q;~J<':·X·.f.?'-.-;:t~f'·iHt!~' ' <1 .. ~~-~~ 

12.03 34 59 ··;ijl(~,,~ii':<'+' .,, ' \5'58'~ 6,200.00 • ~;t.i;r""·"'"\,t~~-*"~. . ·- . - -~~~~ 
12.37 6,200.00 34 38 f(,~,.ili,"f>,;,'iN{,* d'il' . 5~8~ 6,200.00 . -~1f~\i~~;-~~~~, ·'·.!\~·.:_ 12.27 6,200.00 33.92 ~&,~;r,<!'<ti,•>Jt4,_,,~.,_.~lfl'b.~ 6,200.00 

8.53 6,200.00 
t"'~::·;I~.;ti'uA~ ''"if )~\•'ii.i,t-Nfi'N ,, .. .:., 

6,200.00 32.40 "~,4~"~j*~~;Nl~.- 5>23~ 
9.41 6,200.00 l~'J~~@~:?~!§~i't}~~-~~~ 6,200.00 32.41 ~i)-s·JI)"~.pw:,,,~"'Jit><1! 1; ~ • s .. ~eBJ 

11.20 6,200.00 32 48 r"'«it'i~~~ ;¥\i!"!,;\.'111~~~ 6,200.00 
11.69 6,200.00 

32:63 -~-~~-f{,~k~ 6,200.00 
11.62 6,200.00 32.78 "'''~'·~~"''''"l!"'lfi\}1~9,,1 6,200.00 
11.19 6,200.00 32

'
80 ~i~~~~;~~1liJtll1~ 6,200.00 

9.57 6,200.00 3 3. OS i':"·~1:':(~""~:;,:; .• T£>mft .. ~>~t0'i,, _;§;s,~.!t; 6,200.00 



9.20 6,200.00 33.69 6,200.00 
11.65 6,200.00 34.81 6,200.00 
11.67 6,200.00 35.30 6,200.00 
11.91 6,200.00 35.09 6,200.00 
11.21 6,200.00 34.63 6,200.00 
8.55 6,200.00 33.15 6,200.00 
9.04 6,200.00 33.15 6,200.00 

10.88 6,200.00 33.20 6,200.00 
11.25 6,200.00 33.36 6,200.00 
11.34 6,200.00 33.52 6,200.00 
10.10 6,200.00 33.56 6,200.00 

7.48 6,200.00 33.87 6,200.00 
6.85 6,200.00 34.50 6,200.00 

10.91 6,200.00 35.60 6,200.00 
11.14 6,200.00 35.97 6,200.00 
11.13 6,200.00 35.76 6,200.00 
10.67 6,200.00 35.31 6,200.00 

7.36 6,200.00 33.85 6,200.00 
6.97 6,200.00 33.85 6,200.00 
9.90 6,200.00 33.88 6,200.00 

11.03 6,200.00 34.05 6,200.00 
11.52 6,200.00 34.22 6,200.00 
8.60 6,200.00 34.28 6,200.00 
6.96 6,200.00 34.65 6,200.00 
4.96 6,200.00 35.26 6,200.00 
9.54 6,200.00 36.35 6,200.00 

11.23 6,200.00 36.60 6,200.00 
10.92 6,200.00 36.40 6,200.00 

Mar-2023 10.88 6,200.00 35.95 6,200.00 
Apr-2023 8.56 6,200.00 34.52 6,200.00 

May-2023 6.42 6,200.00 34.52 6,200.00 
Jun-2023 9.43 6,200.00 34.53 6,200.00 
Jul-2023 11.16 6,200.00 34.71 6,200.00 

11.85 6,200.00 34.89 6,200.00 
9.19 6,200.00 34.97 6,200.00 
8.17 6,200.00 35.39 6,200.00 
5.43 6,200.00 35.99 6,200.00 



I 
I 
I 

..................... I, ··•···· 
8.55 6,200.00 37 06 ' ,. ., .. ''5'98') 6,200.00 • ~ ' '''~ \')/:;' 1 "'<~ •"',tl; c~! { ·ru . ' /' 

""' ··>k•,"R GlfJi''' '"""'I 11.41 6,200.00 37 20 f~$:.fx;.~_Jr~i~ ~ ~::-6tbb, 6,200.00 
o ~.::;,~ v-: ;,<tt.:f'.:',~~~~~ ~ :~ I ~~:ii fi' 

11.05 6,200.00 37.oo 'fli~ii';lf,~·t~,,:~'lfl;,jl/h.:sj~. 6,200.00 ... ,.·"···.,.··"'··" •I"'~ .,,., y~"'"·~· lt "'<f'~'·~·"f)'"'' 10.44 6,200.00 36.56 ~~:r.w;tftr?~;\~~~.P~-- !s~~m 6,200.00 
5.68 6,200.00 35 15 rc;f!t;.<:#li''lii:~i:Jt~~~rs;zi 6,200.00 • ~;:~tr,.~'-1<'?1 "•' {·~,'1\~jp'} !J ·~!t· 

6.85 6,200.00 ~·~~lt";§<" -,~Ji:~\f'iJ /ol Wilt&'.' 
6,200.00 35.15 f!-t~t:~tl:'ZJ?'~;~o:!~~ ~ ')<'5~6V~5 

""~.,,,.ll·\:..,_,,.,.<;:"l!',:ll) ~=<>' 

6,200.00 8.21 6,200.00 35.14 ~~~~~,~~~§ , ~~62;rj 
10.99 6,200.00 

~~(~£ 'l;~",.~l':~f-3.' ~'£;'' ~'<"'~ 
6,200.00 35.33 m·1f~4'J:,~t1if:ff~1~mtit?~~~ 

11.19 6,200.00 r~~:''""':i""if~;~, l't" ' 6,200.00 35.52 &);j'-0'i£"'?6';"; 1 .,"'JW~~ "-517.•3.Jtj 
9.10 6,200.00 ~ 1~10\.:- ~:!;~1-';;J~'R~ ~~ _ ~<A~~lf~u 

6,200.00 35.61 ~~ f:,";\::..r1r~?-.:>,~iJ:~t"' · t.• ~~7i•s 
fr; 'i•r.i!'i' <~•·1~-;::: ,,v " ,~~ ~ Oi..,; 1 

7.84 6,200.00 36 09 r"i:<:l~%;1;;r~~~;J?t~l·i'J,{, •a1s~:M 6,200.b0 . ~ ~i~,~~·-5;;~~1t-·~~~ ~ ti.;, t;"it~-iZ~ 
5.81 6,200.00 36.67 [F'~~+~'.t;;;'l:·lf':\~ :ll's\s~~ii 6,200.00 
8.89 6,200.00 3 , ::~v:· .. ,"',.;,t''~ 'lros~·1 6,200.00 7,72 !o~).f,.~.i'.ft<:t,I:Th&~ ;f'/i -~~ ,i .~] 

11.35 6,200.00 ~>l.c~,;..~lc~t;~t~,i:~~J1-i5r$;~; ~~ if1.-ti!i&~~ 
6,200.00 37.76 ,,,i;,.,, f• ,•,(i!lil""""~~·li·.~~1 

11.40 6,200.00 ):;.<1.r1tn1" if~~-ti~.11!i~~~"J ·Jf· 
6,200.00 3 7.56 f.iJ:r,¥y/itc·I~J~c;,1.tiJ\h;jf-~~~~·6~ 

10.33 6,200.00 '""!.' .:.:: ;,f.;-w.';";'\~%'.1 ~- J~ -;;:~,~ 
6,200.00 37.13 rt.s-;~~t~~*i~~?~-~y·~t~s·r9er 

4.80 6,200.00 k1~~~ < :·":JJ;~ l.fJ'~t>E"M;ati'~~1~1 6,200.00 35.75 m·'wt· ~··f":~~'l'fi,;Z*'J ~'-' ' 'k1f' ' "";1iP.;~·· .,., "'' ""'1 ,. 6.07 6,200.00 35.74 i1~~~~~~~,~/'.~ 'fi}l§\~J 1 6,200.00 
8.55 6,200.00 '1,:<~~"lff:t~~~ ·!~J~f'~'tlf -~~ 6,200.00 35.72 P-~~;~~w-~~-"~"'' ~~~~~~~;~~~~'~~ I , -~" l "'" 1£;:- -~r::ts-K;' ,,,; • ••'l<~, ,!!'12" 10.96 6,200.00 35 92 'f;!t,~-1 "":. , -.J,fQ;,l' ·f;.. ··~"~s71v:e,m 6,200.00 • ~ "''-itiJ 9'w;r_,.~ .... ~:~,;. .. il ,.IJt ~ 

·~ • .:t~'\ " " ~~ ~ •• f ·"-'-r<!1i \WJJ-i s~ 
11.45 6,200.00 36 12 [l.i.-c~".~;:"'~ ~,",;:.t;;;lffr:4~~,~-~ r~~8 0 6,200.00 • ~ ~'>1\:f\ '}, <l,f,~\,~"~,'ii!'tt~J~,i 1 ·~' l.':~~ 

8.96 6,200.00 36.23 ~~,\~~r-~~_,:~;;t:1~t)}f:~~~:«:~; 6,200.00 
'"I '''1'~ ~ "' ,,::~.~ .. ,,,J ~<l'"~ 

7.82 6,200.00 36 75 ~:}~\'~''/>I o~"''?ilt~~rit4~dJ!-fS ggrtl 6,200.00 · -..f!,r/•t:«,.;ct·· .. J•J~w·!§:-'l 
5.35 6,200.00 ·~ 1"':~ ·;v··, :$'&'M''~~~~~zill:"~~~ ,:~~ 

6,200.00 37.32 f,)\.,;~ "-'•~\;;~c'~~ft1t.•J~~;:~,Jl,~~J 
8.97 6,200.00 

•.:-- Jh "'"""' ~ .... j% 'J;'.i>'<;ff:1'f~~ff"""l 
6,200.00 38.36 ~~;~~-:"'~~::~~~~;~~!~:r»;¥~~~~Kf 

11.14 6,200.00 b'' ~vs: fl1*'1il'-~--c,, ~6'i'18if, 6,200.00 38.30 {t;•h,,r J!r"~''"~~~~t~.~A . ' Ji"i ""' ~ ~\)}"; .: { :;,~ ~~~~t~' l'l'?t_-~ift .... ; 10.76 6,200.00 38 10 '~::"-1 ;:<" ''"" ~~·r4:>M 6,200.00 • 1.;4-Pl'i?i\,'"7' ,-~~;$'~~~"' :.,"':!::'·"''' 
10.88 6,200.00 f 1';"' """'"'~'~<"'ilf·""~> l:;!,r?{!~ "fu f\g 6,200.00 3 7 

·
67 t{li~f~J~~h:~r.~~~~~~gJll2~~1 

8.04 6,200.00 36.31 1 ;.:)/!/ J·//',tiftt%r~.~t rr,~.Si86_~2 6,200.00 
6.98 6,200.00 :, ., ---\:"1' ~,:,~._.,;; ..;;~-,ts~~F':~>h~-:~-<1 

6,200.00 36 31 ~~·,~v''<t>-.;rf'"-<',.:'"0•,<1:~fl):,i);* es·~8s"g 
· ~· .;;,:.,.~)\ 'C,::r~~~'.~~«::~&~'l:~J:>,)->:ir 

8.61 6,200.00 36 27 r·r; <j1/r;:jt.~,'ili0~~~5,!(85C<J'4 6,20.0.00 0 

>,;;-(.H'~::- r<~,:~~_,:r,;i" 0',(..\l'f'~'J:~t:~j 
10.20 6,200.00 36.48 r::¥!f:':fi~lti~~,Jto-!88~ 6,200.00 

1:' :,.. ·"~~~""""· ··'"'::f,·.,~~,- !'f\ ,~,~itw ~ 
11.42 6,200.00 36.68 ~~J1,~~f ;j)r,J2~~1%!{1t~Q~ 6,200.00 

8.30 6,200.00 b'i--r.~fi',~\It'(~~"W~/·r~ ~\~ ··~ ·~~~ 
6,200.00 36.80 t~:.~~Ji¥-J::;J-~1'~t~~~~ 

6.30 6,200.00 37 38 '~,'~"""' '''·'!lJi'lf-~o3~' 6,200.00 · t~~:-~;~r')i-1:;~\~r:t'''ii!;~c '· · ~~~] 
5.06 6,200.00 37 94 r'·" .~ · ,,, ,,,,,,w - (iil'lfz'' 6,200.00 • !Y~i,"J ,"'O:>"Ai\'~>;;,J;"~< .- ' ~ :' ~ :t 

';'~:.","\~ .Qf~;~.(._, ~i~;}.ID~~~'"J 9.63 6,200.00 38 95 1·:" , ... , ...... "",,~ '6 ·2'8'1 6,200.00 . ~"~''·"""'"'"i_,~~- -''""·. ~ 



Jan-2027 11.29 6,200.00 38.80 6,200.00 
Feb-2027 10.62 6,200.00 38.60 6,200.00 
Mar-2027 10.58 6,200.00 38.18 6,200.00 
Apr-2027 6.68 6,200.00 36.84 6,200.00 

May-2027 6.76 6,200.00 36.84 6,200.00 
8.42 6,200.00 36.78 6,200.00 

10.31 6,200.00 37.00 6,200.00 
Aug-2027 11.45 6,200.00 37.21 6,200.00 
Sep-2027 8.35 6,200.00 37.35 6,200.00 
Oct-2027 5.66 6,200.00 37.97 6,200.00 
Nov-2027 5.15 6,200.00 38.52 6,200.00 
Dec-2027 9.40 6,200.00 39.52 6,200.00 

11.27 6,200.00 39.26 6,200.00 
11.21 6,200.00 39.07 6,200.00 
10.88 6,200.00 38.66 6,200.00 

6.58 6,200.00 37.34 6,200.00 
6.38 6,200.00 37.33 6,200.00 
8.69 6,200.00 37.27 6,200.00 

10.91 6,200.00 37.49 6,200.00 
11.75 6,200.00 37.71 6,200.00 
9.37 6,200.00 37.86 6,200.00 
6.98 6,200.00 38.53 6,200.00 
5.99 6,200.00 39.06 6,200.00 
9.58 6,200.00 40.05 6,200.00 

11.96 6,200.00 39.70 6,200.00 
11.77 6,200.00 39.51 6,200.00 
10.96 6,200.00 39.10 6,200.00 

8.26 6,200.00 37.81 6,200.00 
6.30 6,200.00 37.80 6,200.00 
8.90 6,200.00 37.72 6,200.00 

11.11 6,200.00 37.95 6,200.00 
11.80 6,200.00 38.18 6,200.00 

9.36 6,200.00 38.34 6,200.00 
8.60 6,200.00 39.05 6,200.00 
6.81 6,200.00 39.57 6,200.00 

Dec-2029 9.96 6,200.00 40.54 6,200.00 
Jan-2030 12.35 6,200.00 40.11 6,200.00 



"'-.:::" 

:·,,,:' .,_'): 
12.13 6,200.00 6,200.00 
10.91 6,200.00 6,200.00 

7.79 6,200.00 6,200.00 
7.42 6,200.00 6,200.00 
9.18 6,200.00 6,200.00 

11.45 6,200.00 6,200.00 
11.91 6,200.00 6,200.00 

9.46 6,200.00 6,200.00 
8.76 6,200.00 6,200.00 
7.48 6,200.00 6,200.00 

10.53 6,200.00 6,200.00 
Jan-2031 12.35 6,200.00 6,200.00 
Feb-2031 12.13 6,200.00 6,200.00 

10.91 6,200.00 6,200.00 
7.79 6,200.00 6,200.00 
7.42 6,200.00 6,200.00 
9.18 6,200.00 6,200.00 

11.45 6,200.00 6,200.00 
11.91 6,200.00 39.03 i1··''•_1,v-:·;·,;.tl;\._·.~f.~a~~·}f!&i1Q,,_qp~ 6,200.00 

~~.:l.?;c·:iS1i,t' ;'+';·.'-'n~::;jr~~i.W" «:.~K:Ir•tr"Hr 
9.46 6,200.00 39.22 i~'ft~til::/~);1::~£:\t~\~~~·-;!i.~~6::3'3'0~ 6,200.00 
8.76 6,200.00 :~:~~ ~~~~-·~!11 6,200.00 
7.48 6,200.00 6,200.00 

10.53 6,200.00 41.44 fi;:,.;·L:...,-~,Nc:""•--'"!"t!-~~..;~"''::t'Mr;o;-i\':6~68,S 6,200.00 
12.35 6,200.00 

1m• 
6,200.00 

12.13 6,200.00 6,200.00 
10.91 6,200.00 6,200.00 

7.79 6,200.00 6,200.00 
7.42 6,200.00 6,200.00 
9.18 6,200.00 l'"''~'"'''!••<l!i:(lcil!c~~f·~~?•l•ljl 6,200.00 

11.45 6,200.00 ~::~~ ~iililltfilitt' 6,200.00 
11.91 6,200.00 39.41 t:!\jli2pj~J:t)l,-,:;)j~l!i"9~,~~1 6,200.00 

9.46 6,200.00 

:~::~ ~!~i~1atllt· 6,200.00 
8.76 6,200.00 6,200.00 
7.48 6,200.00 40.92 tt~Wk~1I~;-~~;~·;il:;o.,:'~?i~~~~~)f?,~60-~1 6,200.00 

10.53 6,200.00 :~:~: i!liiil~~'fl1 6,200.00 
12.35 6,200.00 6,200.00 
12.13 6,200.00 40.99 ffi~~2it-L!~!t~~~-~6~l 6,200.00 



Mar-2033 10.91 6,200.00 40.61 6,200.00 

Apr-2033 7.79 6,200.00 39.40 6,200.00 
May-2033 7.42. 6,200.00 39.39 6,200.00 

Jun-2033 9.18 6,200.00 39.26 6,200.00 
Jul-2033 11.45 6,200.00 39.51 6,200.00 

Aug-2033 11.91 6,200.00 39.77 6,200.00 
Sep-2033 9.46 6,200.00 39.98 6,200.00 
Oct-2033 8.76 6,200.00 40.84 6,200.00 
Nov-2033 7.48 6,200.00 41.31 6,200.00 
Dec-2033 10.53 6,200.00 42.22 6,200.00 
Jan-2034 12.61 6,200.00 41.48 6,200.00 

-""""~ 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Killeavy 
December 30, 2011 1 :23 PM 
Keith Sandor 
Ronak Mozayyan; Deborah Langelaan 
Re: Review of Model 

Ok. Please proceed. My gut tells me the only differences we can have would be those attributable to forward estimates 
for gas and electricity prices. Thank you and Ronak for your analysis. We can regroup in the New Year. 

Happy New Year! 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Keith Sandor 
Sent: Friday, December 30, 2011 12:06 PM 
To: Michael Killeavy 
Cc: Ronak Mozayyan; Deborah Langelaan 
Subject: RE: Review of Model 

Michael, 

In order to achieve a capacity factor between 30% to 40%, we would require market conditions (HOEP & Gas Prices) to 
produce an environment where the market heat rate falls below the contract heat rate (7,200 Btu/Mwh) or 
corresponding physical heat rate rating. 

In our prior efforts, we ran the settlement models with market data from (a) PSP and (b) Public sources. In both cases, 
-rne· sp reacfoel:w~e n Power aiTcfc<Ja's'prltes prodi:fcecllriaiket"heafrares well'a'oove"tnei::orltraerPieantate-:-We will. neve-r -- ----

achieve a30% ~ 40% capacity factor under theseCOnaitions. - ··· ··-· · 

To address this problem, I've prepared two separate scenarios: 

1. Using PSP's HOEP forecast, I've back-calculated a Gas forward curve which would yield market heat 

rates equal to 6,200 Btu/MWh. Please refer to Scenario #1 in the attached. 

2. Using NYMEX Gas prices, I've back calculated a HOEP forward curve which would yield market heat 

rates equal to 6,200 Btu/MWh. Please refer to Scenario #2 in the attached. 

1 
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The plan is to run the model- both for INR and ANR --using market conditions from Scenario #1 (as above). 

If OK with the above, I will start running the models first thing upon my return in the new year. 

Best wishes to everyone for the new year. 

Keith 

From: Michael Killeavy 
Sent: December 29, 2011 4:24 PM 
To: Ronak Mozayyan 
Cc: Keith Sandor; Deborah Langelaan 
Subject: RE: Review of Model 

Ronak, 

Thank your for doing the review. I'm not sure that the L TSA is in fact capitalized. The model purports to be working on a 
cash basis, and I took these payments as actual cash out flows. In fact, I just used Safouh's advice on the Fixed O&M 
and regarded these as annual payments. Our model is strictly on a cash basis - cash inflows less cash outflows. 
Expenses can be incurred in a year on a cash basis, but accounted for in terms of deductibility for income tax purposes 
since CRA limits the maximum amounts that can be deducted and insists on capitalizing the expense for income tax 
purposes. I'm not sure if this addresses the issue or not, but we can discuss it. 

As for I DC, the situation is very murky. I have assumed that it is treated as a payment in-kind, i.e., it is not paid out to 
lenders, but rather is rolled into the principal of the loan used to fund the project- refer to the equity analysis worksheet. 
That being said, however, TCE steadfastly claims that it's investing its "equity" into the project and that the project cash 
flows in the December 2010 OGS project pro forma are all unlevered. I think this is a silly argument. They have 
admitted to u.s that they are borrowing corporately and applying these borrowed funds as "equity." I actually got the IDC 
number from their spreadsheet and backcalc;ulated the rate so that their amount and my amount were equal - I agree this 
is a bit dicy. · 

I'm not sure I understand the market heat rate comment. We know from past experience that CC plants run 30%-40%. 
think our capacity factors are a bit on the high side. Generally speaking, whenever the plant heat rate is less than the 
market heat rate the plant ought to be running (positive spark spread since it costs less to generate than the price of 
electricity). 

Thanks again for the review. How is the physical modelling coming along? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-97 88 (cell) 
michael. killeavv@powerauthority.on. ca 

From: Ronak Mozayyan 
Sent: December-29-113:12 PM 
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To: Michael Killeavy 
Cc: Keith Sandor; Deborah Langelaan 
Subject: Review of Model 

Michael, Keith and I went through your model separately and together. Overall, the model seems sound and all the 
calculations·seem to be correct. Keith had provided some comments that I've copied below: 

From a financial standpoint: 

1. LTSA- This is capitalized in the TCE model and expensed in Michael's model. Shouldn't this be 
capitalized? 
Generally speaking, an LTSA transfers risk from TCE to the OEM over the life of the asset. My 
understanding is that this is a characteristic common to Cap Ex. To capitalize l TSA, we would need to 
take the present value of future LTSA payments and depreciate over the term of the agreement. 
This would impact the EBITDA calculation only- bearing no impact on the FCF calculation used in 
determining NPV. Michael's thoughts would be greatly appreciated here. 

2. Working Capital requirements -I believe we are assuming this is negligible. Is this correct? 

From a technical standpoint: 

1. Market I Facility Heat Rate: As the Market Heat Rate surpasses the Contract Heat Rate (or Actual 
Heat Rate) we can expect capacity factors to rise above 50%-- assuming a normal distribution of 
HOEP data points relative to avg HOEP. Any modelling using our DDM settlement models will 
produce a similar outcome. Understanding that the OGS facility is expected to operate at a 40% 
capacity factor, should we reduce our HOEP forecast to maintain a Market Heat Rate below the 
Contract Heat Rate? Again, Michael's thoughts would be greatly appreciated here. 

In addition, we were wondering where the Interest During Construction of 12.5% was derived from and whether this 
value should remain constant each year during construction. I know have a meeting in the new year, so we can further 
discuss the above points, however, if you have any concerns/questions please let me know. 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

···---~~------~- ·-~-~-·-----
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: December 30, 2011 9:55 PM 
To: 
Subject: 

JoAnne Butler; Ronak Mozayyan; Keith Sandor; Deborah Langelaan 
Re: TCE Modelling 

Well done Ronak and Keith. 

Keith had a few good ideas on modelling physical operation and we'll pick that up in the New Year. Ronak can enhance 
the financial model a bit and we'll run some scenarios with different timing on COD to see the impact this might have~ 

Michael Killeavy, LL.B., MBA, P .Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office} 
416-969-6071 (fax} 
416-520-9788 (cell} 
Michael.killeavv@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Friday, December 30, 2011 05:10PM 
To: Michael Killeavy; Ronak Mozayyan; Keith Sandor; Deborah Langelaan 
Subject: TCE Modelling 

There has been some excellent work done on this modelling this week. Thank you all for your great efforts and results. I 
have been talking with Infrastructure Ontario and will follow up with MK via phone next Tuesday to discuss what may be 
some potential next steps. 

Thanks again and Happy New Year to all of you! 

JCB 

-'---~ ------ -------~- -~-- -----
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Aleksandar Kojic 

From: John Zych 
Sent: October 10, 2010 4:22PM 
To: Michael Lyle; JoAnne Butler; Ben Chin; Michael Killeavy 
Subject: Draft Minutes of Board Meeting of Thursday, October?, 2010 

Your advice and comments, please. 

'MEETING OF THE BOARD OF DIRECTORS 

MINUTES of a meeting of the Board of Directors of the Ontario Power Authority held on Thursday, October 7, 201 O, at 
10:18 a.m., by teleconference 

PRESENT 

Colin Andersen 
John Beck 
Michael Costello 
Rick Fitzgerald 
Adele Hurley 
Ron Jamieson · 
Bruce Lourie 

MEMBERS OF STAFF IN ATTENDANCE 

Amir Shalaby, Vice President, Power System Planning 
Michael Lyle, General Counsel and Vice President, Legal, Aboriginal and Regulatory Affairs 
JoAnne Butler, Vice President, Electricity Resources 
Kimberly Marshall, Vice President, Business Strategies and Solutions 
Ben Chin, Vice President, Communications 
Michael Killeavy, Director, Contract Management, Electricity Resources 
John Zych, Corporate Secretary 

1. Constitution of the Meeting 

Mr. John Beck acted as Chair of the meeting and Mr. John Zych acted as Secretary. 

Mr. Zych advised that, with notice having been given and a quorum of members being present, the meeting was 
properly called and duly constituted for the transaction of business. He also indicated that the absent members-. 
Charles Bayless, Lyn Mcleod and Patrick Monahan- had advised him in writing that they waived lack of sufficient 
notice of the meeting. 

2. Southwest Greater Toronto Area project 

Mr. Andersen advised the Board members that the government of Ontario had made the decision that a gas plant in 
Oakville was no longer needed and, as a result, the plant would not proceed. 

Mr. Andersen further advised that the Ontario Power Authority supported this view. When the need for this plant was 
first identified four years ago, there were higher demand projections for electricity in the area. Since then, changes in 
demand and supply, including successful conservation efforts and more than 8,000 megawatts of new, cleaner power; 
had made it clear that the plant was no longer required. A transmission solution, however, would be needed to ensure 
that the community would have enough electricity to meet its future needs. 

The Board members reviewed the terms of a draft letter to TransC<mada Energy Ltd, thatjn!j,trU<::Ied Tr<Jn5QO!_nap~. 
Energy Ltd. to cease·alffurtherwork in connection with the Oakville gas plant and acknowledged that!ra_ns,Ca@'C!J!a 

.· Energy Ltd. was entitled to reasonable compensation. The letter also indicated the.OPA's intej1tion to,enter'i1Jt9 good 
· faitlj negotiations with TransCanada Energy Ltd. to reach an agreetne'rit to t~tmihate ltie-'cd_ritraet. ..•. ·,. • . 

••• ·-·· ••. ' -. .-· - -··-·- -·-•.. ,..;·,, __ ·.:· .•• •• -- ---- •• '.\' •. -c- ----~'i._:·,;.\:~~~;:·~-,-_,_,:3" . ...., 
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On motion duly made, seconded and unanimously carried, it was RESOLVED THAT the Board of Directors approve 
the sending of a letter to Transcanada Energy Ltd. pertaining to the termination of plans to proceeo with the Oakville 
gas plant and granting authority to the Chief Executive Officer to sign and send such a letter. 

3. Termination 

There being no further business to be brought before the meeting, the meeting terminated at 10:45 a.m. 

Approved by the Board of Directors on the 21st 
day of October, 2010 

John Beck John Zych 
Chair of the meeting Secretary of the meeting 

.: .. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Susan Kennedy 
October 20, 291 0 10:32 AM 
Michael Killeavy 

Subject: RE: Request for Submissions for Litigation Counsel ... 
Attachments: Request For Submissions - Litigation Counsel 19 Oct 201 O.doc 

I'm going to suggest you go with two separate requests- identical except for disclosure of the counterparties. This is just · 
to simplify the response process - i.e. depending on how much information someone is given they may pitch slightly 
differently for TransCanada matter than for Becker. Alternatively, someone may be conflicted out on one or other and it 
will help clarify exactly which one they are pitching for if you get separate submissions (even if they are very similar 
submissions). 

I've done a mark-up with some suggestions (I've done for TransCanada but would suggest same for Becker, mutatis 
mutandis). We should also perhaps do up a "matter description" which you can send out quickly if you get calls for more 
information. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: October 20, 2010 8:25AM 
To: Susan Kennedy 
Subject: Request for Submissions for Litigation Counsel ... 
Importance: High · 

Susan, 

Could you please review and comment on the attached Request for Submissions? It is modelled on the one I did last 
year to obtain contract management counsel. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthoritv.on.ca 

.... · ..... --···-----· -... 
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ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Legal Services- Litigation Counsel 

CONFIDENTIAL 

Services Required 

The Ontario Power Authority ("OPA") is seeking Ontario counsel to assist it in defending potential actions 
against it by b\'-61 ef its seRtrast sei.IRteff')artiesa contract counteroarty. TransCanada Enerqv Ltd. 

TAe QPA may selest mere tAaR eRe firm ta J3FS'Ii9e tRe seP·ises reqYestea l:lereiR. 

Background 

The OPA was established under the Electricity Act, 1998, S.O. 1998, c.15, Sched. A and began 
operations in January 2005. A non-profit corporation without share capital, the OPA reports to the 
Ontario Legislative Assembly through the Minister of Energy and Infrastructure and is licensed and 
regulated by the Ontario Energy Board. The OPA's mandate is to ensure an adequate, long-term supply 
of electricity for Ontario. Further infonnation negarding OPA, may be found at the following site: 
http://www.powerauthoritv.on.ca/ 

The OPA is currently managing over 16,000 MV\1 of electricity generation contracts, which include large
scale gas-fired generation and hydropower contracts, as well as smaller-scale Feed-in Tariff and 
Renewable Energy Standard Offer Program ('RESOP") contracts. The OPA has two potential disputes 
with different contract counterparties, which may result in actions being commenced against the OPA. 

Scope of Services and Qualifications 

The retained counsel (the "Litigation Counsel") will be requined to provide advice on managing IAese-this 
disputes to avoid litigation, or to defend actions to protect the interests of the ratepayer if they are 
commenced against the OPA (the "Services"). 

Counsel must demonstrate an ability to provide strong litigation advice in relation to managing the 
disputes and defending claims made against the OPA, must have a strong working knowledge of the 
electricity sector in Ontario, and electricity generating contracts (both contingent support payment and 
power purchase agreements). Knowledge of the OPA's electricity generation contracts will be considered 
an asset. 

.-··" 

'···-

It is imperative that your firm consider and identify the nature of any potential conflict of interest your firm +---.---{ Formatted: Indent: Left: o em 
might have in providing the requested services to the OPA. 

Given the confidential nature of this matter, please use discretion when completing your conflicts search. 
Discuss fully any conflicts of interest actual or potential. which might arise in connection with your firm's 
involvement with the OPA 



We understand that you may require additional information with respect to the potential litigation matter in 
order to prepare your submission. Additional information is available upon your request <together with 
your confirmation that you have completed conflict searches and not identified any conflicts which would 
preclude you from acting in connection with the matter for which you are seeking additional information). 

Please note that counsel for generation procurements, contract management, and for regulatory hearing 
work is not being retained pursuant to this Request for Submissions. Counsel for generation 
procurements, contract management and regulatory hearing work will be retained if, and as, needed 
pursuant to a separate process. 

Term of Retainer 

The term of the retainer will be for a period of 12 months and will be extended, as needed, upon written 
notice. Retainers will be non-exclusive. The OPA may terminate the retainer at any time, in its sole 
discretion, upon written notice. 

Submission Request 

If you wish to be considered to provide the above-noted services, please submit the following, preferably 
not later than 5:00:00 pm on 25 October 2010: 

A. Description of background and qualifications: 

1. Describe the names of the partners and associates you would expect to assign to the 
Services, describe the expected services to be provided by each lawyer and provide their 
resumes. If your firm has multiple offices and you anticipate drawing on the expertise of 
lawyers not located in Toronto, please identify the jurisdiction in which such lawyers are 
located. Please identify the partner who will be in charge of the retainer for your firm; 

2. Describe your firm's relevant experience, including a brief summary of any notable 
litigations, issues and/or matters or cases handled by your firm which you feel 
demonstrate the nature and extent of your firm's expertise; 

It is iFRpeFati'le tRerefere tRat ye~;~r fiFm seRsiEier ami iEieRtify tRe Rah:IFe ef aAy peteAtial 
eeAflist sf iAterest ye~::~r fiFFR mi§At Rave iA f'IFGYidiAg tf:le roq~;.~ested servises te tRe OW\. 
N·l+JJ: Sf:leuld we Eiise!ese the ldentltles sf 'lf:le esunterpaFties? !f»st. we Fea • .t.f.)· 
saR't ask (91' th's in the subm!ssfsns. The·f'Jt need ta kRB'I' v1ha the saFties a.o:e ts 
tdeFimy a GfJRfliGt l 

GiveR tRe seRfiEieAtial Ratblro ef tRis matter, please ~::~se ElissretieR wt:JeR sempletiAg ye~::~r 
eeAfliets searsh. Qiss~::~ss fully aAy seRflists ef iAterest, ast~::~al er peteAtial, wRisA migRt 
arise iA seRAestieR witR ye~::~r firm's iRVelvemeAt witR the OPA. If your firm believes that a 
conflict of interest might arise, please describe how such conflict would be resolved. 

..., ... --- i Formatted: Indent: left: 0 em 

+ · ·- · · · i Formatted: Indent: Left: 0 em 



B. Cost: 

1. State the rates at which the services of partners, associates and non-lawyer Jaw clerks, 
paralegals or other paraprofessionals would be provided to the- OPA. Include: 

a. For each lawyer whose resume is provided, the rate you propose to charge the OPA 

b. For each applicable category of billable, non-lawyer personnel including law clerk, 
paralegal or other paraprofessional, the rate you propose to charge the OPA 

c. A schedule of all out-of-pocket disbursements which you anticipate will result in a 
charge to the OPA and the rate for each. Note that the OPA expects that 
disbursements will be charged at the firm's actual out-of-pocket cost, without mark-
up. . 

2. In addition, you may propose any alternative fee structure deemed appropriate~ 
supplement to the fees requested above. 

In setting forth its qualifications, each law firm should provide, in concise but adequate detail, the 
information sought above. Responses should not exceed 20 single-sided pages (including resumes) and 
should be prepared on 8 "!4 x 11-inch paper using at least 12 point type with margins of no less than one
inch. 

The OPA may follow-up with requests for additional information (for example, references) and may wish 
to interview candidates. 

This request for submissions is a non-binding invitation to submit a response for consideration. This 
request does not create, and should not be construed as creating, any contractual relations or obligations 
between the OPA and any candidate. 

Submissions can be made by email to the email address given below. 

Selection Timing 

The OPA expects to complete its selection process not later than 29 October 2010, however, this timing 
may be subject to change. · 

Questions and Submissions 

Questions and submiss-ions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeavv@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel ITransCanada Ene!3V( Ltd.) in your submission. ----- ------- - - ----- --- - - ---- - - - ---------· - ----- ---- -- ----- -- ------,:---
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After: 12 pt, Une spadng: 1.5 lines 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Importance: 

Michael Killeavy 
October 20, 2010 2:28 PM 
Michael Killeavy 
Ontario Power Authority - Litigation Counsel Request for Submissions .... 
Request For Submissions- Litigation Counsel20 Oct 2010- TCE.pdf 

High 

The Ontario Power Authority is seeking litigation counsel to advise it with respect to a matter involving one of its contract 
counterparties. Your firm is invited to respond to the attached Request for Submissions. If you do not intend to respond 
could you kindly notify us? 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthority.on.ca 

--·- .. -. - . ··-· --- .• _______ __,__ __ --·•'>·~· --·- --- • -~~- ----
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Services Required 

ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Legal Services - Litigation Counsel 

CONFIDENTIAL 

The Ontario Power Authority ("OPA") is seeking Ontario counsel to assist it in defending potential actions 
against it by a contract counterparty, TransCanada Energy Ltd. 

Background 

The OPA was established under the Electricity Act, 1998, S.O. 1998, c.15, Sched. A and began 
operations in January 2005. A non-profit corporation without share capital, the OPA reports to the 
Ontario Legislative Assembly through the Minister of Energy and Infrastructure and is licensed and 
regulated by the Ontario Energy Board. The OPA's mandate is to ensure an adequate, long-term supply 
of electricity for Ontario. Further information regarding OPA, may be found at the following site: 
http://www.powerauthoritv.on.ca/ 

The OPA is currently managing over 16,000 MW of electricity generation contracts, which include large
scale gas-fired generation and hydropower contracts, as well as smaller-scale Feed-in Tariff and 
Renewable Energy Standard Offer Program ("RESOP") contracts. 

Scope of Services and Qualifications 

The retained counsel (the "Litigation Counsel") will be required to provide advice on managing this 
dispute to avoid litigation, or to defend actions to protect the interests of the ratepayer if they are 
commenced against the OPA (the "Services"). 

Counsel must demonstrate an ability to provide strong litigation advice in relation to managing the 
disputes and defending claims made against the OPA, must have a strong working knowledge of the 
electricity sector in Ontario, and electricity generating contracts (both contingent support payment and 
power purchase agreements). Knowledge of the OPA's electricity generation contracts will be considered 
an asset. 

It is imperative that your firm consider and identify the nature of any potential conflict of interest your firm 
might have in providing the requested services to the OPA. 

Given the confidential nature of this matter, please use discretion when completing your conflicts search. 
Discuss fully any conflicts of interest, actual or potential; which might arise in connection with your firm's 
involvement with the OPA. 

We understand that you may require additional information, with respect to the potential litigation matter in 
order to prepare your submission. Additional information is available upon your request (together with 
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your confirmation that you have completed conflict searches and not identified any conflicts which would 
preclude you from acting in connection with the matter for which you are seeking additional information). 

Please note that counsel for generation procurements, contract management, and for regulatory hearing 
work is not being retained pursuant to this Request for Submissions. Counsel for generation 
procurements, contract management and regulatory hearing work will be retained if, and as, needed 
pursuant to a separate process. 

Term of Retainer 

The term of the retainer will be for a period of 12 months and will be extended, as needed, upon written 
notice. Retainers will be non-exclusive. The OPA may terminate the retainer at any time, in its sole 
discretion, upon written notice. 

Submission Request 

If you wish to be considered to provide the above-noted services, please submit the following, preferably 
not later than 5:00:00 pm on 25 October 2010: 

A. Description of background and qualifications: 

1. Describe the names of the partners and associates you would expect to assign to the 
Services, describe the expected services to be provided by each lawyer and provide their 
resumes. If your firm has multiple offices and you anticipate drawing on the expertise of 
lawyers not located in Toronto, please identify the jurisdiction in which such lawyers are 
located. Please identify the partner who will be in charge of the retainer for your firm; 

2. Describe your firm's relevant experience, including a brief summary of any notable 
litigations, issues and/or matters or cases handled by your firm which you feel 
demonstrate the nature and extent of your firm's expertise; 

B. Cost: 

If your firm believes that a conflict of interest might arise, please describe how such 
conflict would be resolved. 

1. State the rates at which the services of partners, associates and non-lawyer law clerks, 
paralegals or other paraprofessionals would be provided to the OPA. Include: 

a. For each lawyer whose resume is provided, the rate you propose to charge the OPA. 

b. For each applicable category of billable, non-lawyer personnel including law clerk, 
paralegal or other paraprofessional, the rate you propose to charge the OP A. 

c. A schedule of aU out-of-pocket disbursements which you anticipate will result in a 
charge to the OPA and the rate for each. Note that the OPA expects that 
disbursements will be charged at the firm's actual out-of-pocket cost, without mark
up. 

2. In addition,. you may propose any alternative fee structure deemed appropriate ll§.E. 
supplement to the fees requested above. 
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In setting forth its qualifications, each law firm should provide, in concise but adequate detail, the 
information sought above. Responses should not exceed 20 single-sided pages (including resumes) and 
should be prepared on 8 Y, x 11-inch paper using at least 12 point type with margins of no less than one-
inch. · 

The OPA may follow-up wHh requests for additional information (for example, references) and may wish 
to interview candidates. 

This request for submissions is a non-binding invitation to submit a response for consideration. This 
request does not create, and should not be construed as creating, any contractual relations or obligations 
between the OPA and any candidate. 

Submissions can be made by email to the email address given below. 

Selection Timing 

The OPA expects to complete its selection process not later than 29 October 2010, however, this timing 
may be subject to change. 

Questions and Submissions 

Questions and submissions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeavv@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your submission . 

.. . .. .. ------ ----- .. -- ··- .... -------------~------------ ---- ······- -----

- :.-;i, __ ·:~_:. __ ,, ___ ... 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Importance: 

Categories: 

Michael Killeavy 
October 21, 2010 10:18 AM 
Susan Kennedy 
TCE -Matter Description ..... 
Matter Description - TCE.doc 

High 

Orange Category 

Here is a draft of the matter description. I think that I may send out the pro forma contract for the SWGTA RFP- it was 
publicly available and will save them time having to look for it. I will work on a similar one for Becker Cogen later. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthoritv.on.ca 



ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Matter Description 

Legal Services- Litigation Counsel 

CONFIDENTIAL 

On 9 October 2009 the Ontario Power Authority ("OPA"l and TransCanada Energy Ltd. ("TransCanada"\ 
entered into the Southwest GTA Clean Energy Supply Contract lthe "Contract\. On 7 October 2010 the 
province announced that the Contract was cancelled. The OPA may be exposed to potentia/liability from 
TransCanada as a result of this cancellation of the Contract by the province. No action has yet been 
commenced by TransCanada. The OPA and TransCanada have had several preliminary meetings to 
discuss the cancellation of the Contract. including costs incurred to date by Transcanada. 

Servises Rea1:1ireEf 

TAe 0Rtarie Pewer Al:ltl=lerity ("GPA") is seekiR§ 0Rtarie sa~:~Rsel te assist it iR EfefeREfiR§ pateRtial astieRs 
8§8iASt it Ely 8 SSAtFaGt G8b1Ateff18rt)', Tt'i1R5CaRada ERery·· l::tEJ... 

8askarebiREi 

TAe QF'A was esta~lis~es ""ser t~e lii.'esffisilyAsl, 1998, S.Q. 1998, s.1a, Ss~es. A aRe lle§aA 
e~emtieAs iA JaRl;l3f'J 2905. A RSR 13Fef-it SSFJ3SFatieR witl=lst,;~t sl=lare saj3ital, the OPA Fei3SFts te tf:le 
0AtaFie legislative Asseml:Jiy tl=lrst,;~gR tRe MiRister sf EASF§Y BREi IAfFastrustbiFO BREI is li!3eRseEI aRe! 
Fe§l:llateEf 13y tl=le 0RtaFie eReF§Y BeaFEf. TRe GPA's FAaRelate is te BASI:Ir-e 3A aEIBEJb13te, IS A§ teFm SI:II3J3Iy 
sf elestrisity fer ORtaFie. F~::~FtRer iRfeFFRatieA r-e§aFEiiRg OPA, may be f.ei:IRel at tRe felle•NiR§ site: 
Rtl:e:/A\ww.eeweFal:ltReritv.eA.ea/ 

TAo OP-1\ is SI:IFFeRtly rnaAagiAQ ever 1§,QQO W.'ef elestisity §SAeFatieR seRtmsts, wf:lish iASibiEie laF§e 
seale gas fir-eel geRer:atieR aAEi AyEIFepswer seRtFasts, as 'Hell as smaller seale Fee€1 iR Tariff aREI 
ReAO'.'Ia~le ~Ae"'y StaA<laF<l Qlfer Pre§ram ("RiiSQP") 69Atraets. 

Ssepe ef SeFVises aREI Q~:~alifisatieRS 

Tl::!e r-etaiReEI set:JAsel ftl=le "biti§atieR Ce~::mser) will13e FOEJblir=eEI ts J3FsviEie aEivise eR maAagiAg tAis 
ElisfH:Ite te aveiEIIiti§atieR, er te ElefeREI astieRs te f1Fetest tl=le iRterests ef tAe rate13ayer if tRey are 
se,meAses a§aiAst the QF'A (t~e "Ser\'ises"). 

Ce~:msel mblst ElemeRstrate aA ability te f1FeVi8e streA§ liti§atieA aS'Iiee iA relatieR tG maAa§iR§ tAe 
eis~"tes aRe sefeA<liA§ slaims mass a§aiAsl the QF'A, "'""t ~a'le a slroA§ worl<iA§ lmowle<l§e of the 
elestrisit)' sester iA GAtarie, · aRISI elesb'isity §SAeratiA§ seAtrasts (Getl=l seAtiA§eAt Sl::lflfiSrt raaymeRt ami 
raev.rer fii:IFGhase a§reemeRts). KRewleS§e ef tf:le 012A's eleetrisity §SAeratieA seRtrasts will Be seAsiEiereS 
aA asset. 
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It is imperati\'e tJ::\at YEH:Ir fiFm eeAsiEier aAEI it::lenti~ tt:te nat~::~re ef any petential senflist ef interest ye~::~r fil=m 
might have in ~re,.iaing the req"este8 sewises to the Of!A 

Gi·len tile sont'ideAtial Aai!JFe of this matteF, please ""e ElisGFetion when completing yo"r eonfliets seareh. 
Diss~::~ss fully any GGFiflists ef interest. astblaler petential, wAisR mig At arise in eenneetien witl=l ye~::~r fiFm's 
involvement with the OPA 

'Ne ~::~AEieF&tanEI tl=lat ye~::~ may req1::1ire aEIEiitieAal infeFmatieA witl=l respest te tl=le petentiallitigatien matter iR 
ert::ler to prepare ye~::~r sYbmissieA. AGGitieAal iAfGFmatiaA is a'lailable l:lflSR y-e1:1r FeEj'l:Wst (te§etRer witR 
yo"r sonfiFFFiation that yo" have eomplete8 sonftist seaFGhes ana not i8entilie8 any sonftists whish wo"l8 
presh • .!Eie ye~::~ fFem astiR§ in seAAestieA witR tt:le matter fer "'Rish yaY aFe seelo;.ing aEIE;Iitienal iAfeFmatien}. 

Please Rete tl=lat sel:IASel fer genefatien [3FGGblremeAts, eentrast managemeAt, aRE! fGr regbllatGF)' !::mariA§ 
werl~ is Ret GeiA§ retained pl::lrsuaAt te this ReEJI;Iest fer Sl:lbmissieAs. Ce~:~Asel fer €JeAeFatieR 
prasuremeAts, eentraGt management aAEI regulateF)' Rearing werl~ will Be FetaineEI i( aA8 as, neeE:IeG 
pYrsuaAt te a separate presess. 

Term sf Retainer 

The teFm of tile retainer will lle fer a perio8 of 12 months ana will ae Ol<len8e8, as neeses, "pon written 
Retise. RetaiRSFS wm ee RSR exelysi\'e. The 012A may tCFmiAate tfle FetaiAer at aRy time, iA its sale 
8issretieR, I::IJ38A writteA netise. 

SubmissieR Reauest 

If yo" wish te 13e sonsi8eF08 to pro•lioe tile allove notes seFVises, please """"'it tile fellowing, preferal31y 
not later than a:QQ:QQ pm on 25 Oetel3er2Q1Q: 

A. Dessriptien ef baekgreunEI anEI EJU31ifisatlens: 

1.(;)eseFiGe tl:1e Rames ef tl=Je paftAers aRE! asseeiates yeu '1/SI::I!Ei S1Efl9Gt te assigR te tJ::\e SeFVises, +·---~-{ Formatted: Bullets and Numbering 
EleSGFilae the ~~pesteG SCFViGes te Ge J3F9ViGeG By east::! lawyer aRE! previEJe their FeSbiFRCS. 
If yet.rr firm Ras FRYitiple effises aRE! yet.r aAtisipate EJrawiR§ eR tl=le S)(pertise ef tawyeFS Ret 
lesateEI iR Teren'kl, please i8eAtify the j~::~rlsE:IistieA iR whisA s~::~sA lawyeFS are tasateEI. 
Please i8entify tAe partrlerwhe 'Nil! be in shaFQe ef ti=le retaiRer fer ye1::1r fiFR~; 

2.9essribe yeur firm's rele\'-aRt experieRse, iAGit.rEiiF!g a Gri.ef s1::1mmaF)· af any RataBle liti§atiaRs, .......... { Formatted: Bullets and Numbering 

B. Ges!: 

iss~::~es aREI/er matters er eases RaREIIeEt by ye~::~r firm wRist::! ye1::1 feel Elemenstrate the 
nat1::1re aREi e1EteRt ef yeur firm's eJEflertise; 

If yo"r fiFFFI eelie>·es that a ee~mst of interest migRt arise, please 8essfil3e """" """" 
GOAflist '1/0"18 13e FOS9I>Je8. 

1.State ti=le rates at wl=lisl1 ti=le sep.·ises af paFtRCFS, assesiates ami ReA 13\vyer ta·.v slerl~s. 
parale§als or ether paraprofessionals we"l8 13e provi8e8te the GP."-. lnsi"Ele: 

+--·---{Formatted: Bullets and Numbering 

a.Fer easR lav,.ryer wl=lese rest.rme is previEteEI, tl=le Fate yet.r prapese te shaFQe the OFV\. 
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o.FGF eae~ a~~lisaole sa!egGF)' sf oillaole, ReA lawyer ~erseRRel iRGIYdiR§ law slerl<, 
paralegal er etfler paFapFefessienal, the rate ye1:1 pFSpsse tG ei=laF§e the OP-1\. 

s./\ ssl=led~:~le sf all e1;.1t sf pesl(et SisbuFSements 'NhisR yebl antisipate will FeSt:! It in a 
s~aF!Je te !~e OAA ami the ra!e for eas~. ~le!e !~a! !~e QP/\ eJ<~es!s thai 
aisoursemeR!s willlle s~aF!Je<! at the lifffi's as!ctal eu! ef ~eoke! sest, witheY! mark 
"'h 

2.1n aEIGitien, yebl may prep sse any altemative fee strustbiFe Eleemee aprars(:lriate as a s~:.~eelement+-···--{ Formatted: Bullets and Numberin~ 
!e !~e fees re~Yes!eEI alle•1e. · ·· . ·: , · .. 

In setting faFlh its EJl.lalifisatiens, cash law firm shebi!Ei pFSviEie, in ssnsise 81:1t adeql.late eletail, the 
infer:matien sabl§l=lt aS eve. ResJ3enses shebiiEf net O)~seeGI2Q single siEieei pages (inslbiEiing Fesl::lmes) anei 
sAebiiEf 13e fli=E!f33FOEI en 8% ;e 11 in sA fl'Sper blsing at least 12 f39int type with mar-gins sf neless tRan ene -
T~e QP/', may follew y~ wi!~ re~Yes!s for aEIEii!ieRal iRforma!ieR (for ""'""~le, refereRses) aREI may wis~ 
te Interview eaAEiiEiates. 

TRiS FeEJHBStfer SH~FRissiens is a RSR ~iRGiiAQ in•·itatieR te SY9FAit a FeSfl8RS9 fer GSASid:eratieA. TI=J.iS 
FeEjYest Glees net sreate, and sl=le1:1IEI net ~e senstrueEI as ereatiRg, any sentFaeWal relatiens er e~li§:atiens 
between tl=le Gf2A anEI any saneHEiate. 

gy~missiens san be maele ~y email te tAe email aEielress §:i'leA 9ele·N. 

Selestien Timina 

T~e QAA eK~es!s !e sem~lete i!s seles!ieR ~resess Rei later !~aR 29 Osteoer 2G1 G, ~ewever, !~is !imiR§ 
may oe SYlljes! !0 S~aRge. 

Questions and Submissions 

Questions anel sylamissiems should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeaw@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel {TransCanada Energy Ltd.) in your 

s1:lbmissienguestion. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 21, 2010 11:32 AM 
Michael Killeavy 

Subject: Ontario Power Authority - Litigation Counsel Request for Submissions .... 
Attachments: · Matter Description - TCE. pdf; 1321_ Southwest_ GT A_ Contract_-_Addend urn _No_ 1_ --May_ 

12_2009.pdf 

Importance: High 

As a follow up to yesterday's email, please find attached the following information to assist you in preparing your 
submissions: 

1. Matter Description; and 
2. Pro Forma SWGTA Contract that the OPA and counterparty entered into. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1 T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeaw@powerauthority.on.ca 

. ,.,,_:_,_, .... _~~--,_ _,.,- •'-'·-----· 
".\"l::::"~=~=:-:--7-:-_~.- :·-_ 



ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Matter Description 

Legal Services - Litigation Counsel 

CONFIDENTIAL 

On 9 October 2009 the Ontario Power Authority ("OPA') and TransCanada Energy Ltd. ("TransCanada') 
entered into the Southwest GTA Clean Energy Supply Contract (the "Contract). On 7 October 2010, the 
province announced that the Contract was cancelled. The OPA may be exposed to potential liability from 
TransCanada as a result of this cancellation of the Contract by the province. No action has yet been 
commenced by TransCanada. The OPA and TransCanada have had several preliminary meetings to 
discuss the cancellation of the Contract, including costs incurred to date by Transcanada. 

Questions 

Questions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeavv@powerauthority.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your question. 

Page1 of1-•· 

. :~ ... ··· 



Addendum No.1 
dated May 12, 2009 to the 

Ontario Power Authority's 
Southwest GTA Clean Energy Supply (CES) Contract 

(the "Southwest GTA Contract Addendum No. 1") 
in connection with 

the Ontario Power Authority's Request for Proposals for 
up to approximately 850 MW of Generation 

in the Southwest Greater Toronto Area 
Request for Proposals No. SW-GTA RFP-2009 

(the "Southwest GTA RFP") 

In accordance with Section 2.3 of the Southwest GTA RFP, this Southwest GTA Contract 
Addendum No. 1 contains amendments to the Southwest GTA Contract that was issued and 
posted on the Generation Procurement website http://www.powerauthority.on.ca/GP/ on March 
18, 2009. 

Revisions to the Southwest GTA Contract that was issued on March 18, 2009 are set out in a 
"blackline" copy of the document that is posted on http://www.powerauthority.on.ca/GP/. For 
clarity, the areas that are struck out represent deletions to the Southwest GT A Contract that was 
issued on March 18, 2009, and the areas that are underlined represent additions to the Southwest 
GTA Contract that was issued on March 18,2009. 

The blackline copy is provided for ease of reference. 



SOUTHWEST GTA CLEAN ENERGY SUPPLY (CES) CONTRACT 

Between 

-and-

ONTARIO POWER AUTHORITY 

DATED as of the [•] day of[•], 2009 

Southwest GTA Clean Energy Supply (CES) Contract-May 12,2009 
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SOUTHWEST GTA CLEAN ENERGY SUPPLY (CESl CONTRACT 

This Southwest GTA Clean Energy Supply (CES) Contract is dated as of the [•J 
day of [•J, 2009 between [e], (insert legal form of the Supplier and jurisdiction of 
organization] (the "Supplier") and the Ontario Power Authority (the "Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and collectively as the "Parties". 

WHEREAS on August 18, 2008, the Minister of Energy and Infrastructure issued 
a directive to the Buyer (the "Ministerial Directive") to procure a combined cycle Gas-frred 
electricity generation facility supplying up to approximately 850 MW to specified circuits on the 
IESO-Controlled Grid in the southwest Greater Toronto Area (the "Southwest GTA"); 

WHEREAS on October 2, 2008, the Buyer issued a Request for Qualifications 
(with such request for qualifications, as amended, being the "RFQ") to provide the Buyer with a 
degree of assurance that there were interested parties with the technical and financial resources 
and the willingness to undertake the development of the planned generation facility; 

AND WHEREAS on March 13, 2009, the Buyer issued a Request for Proposals 
to the qualified applicants as determined under the RFQ (with such request for proposals, as 
amended, being the "RFP"); 

AND WHEREAS the Supplier submitted the Proposal to develop the Facility, 
and the Proposal was selected by the Buyer in accordance with the RFP; 

AND WHEREAS the Supplier and the Buyer wish to execute this Agreement in 
order to formalize the long-term contractual arrangements for the Supplier to develop and 
operate the Facility and to supply Electricity and Related Products from the Facility, directly or 
indirectly, to the IESO-Administered Markets during the Term on the terms and conditions set 
out herein; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLEl 
DEFINITIONS 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Additional Term" has the meaning ascribed to it in Exhibit C. 

"Adjusted Contract Capacity" or "ACC" has the meaning ascribed to it in Exhibit J. 
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"Affiliate" means any Person that: (i) Controls a Party; (ii) is Controlled by a Party; or (iii) is 
Controlled by the same Person that Controls a Party. 

"Agreement" means this Southwest GTA Clean Energy Supply (CES) Contract as it may be 
amended, restated or replaced from time to time. 

"Ancillary Services" has the meaning ascribed to it in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average of the Season 1 Contract 
Capacity, Season 2 Contract Capacity, Season 3 Contract Capacity and Season 4 Contract 
Capacity. 

"Annual Average Nameplate Capacity" means the simple average of the Season 1 Nameplate 
Capacity, Season 2 Nameplate Capacity, Season 3 Nameplate Capacity, and Season 4 Nameplate 
Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) ofthe 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Assignee" has the meaning ascribed to it in Section 16.5( c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Associated Relationship" means the relationship between a meter at a Delivery Point and a 
Market Participant (where such Market Participant is not the Metered Market Participant), as 
established by certain processes in the MV-Web. 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Facility 
had been subject to the Deemed Dispatch Option for all hours in the entire Settlement Month. 

"Availability" or "A V" has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Act" means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 
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"Business Day'; means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

"Buyer" means the Ontario Power Authority and its successors and permitted assigns. 

"Buyer Event of Default" has the meaning ascribed to it in Section 10.3. 

"Buyer Security" has the meaning ascribed to it in· Exhibit G. 

"Buyer Statement" has the meaning ascribed to it in Section 12.2(g). 

"Buyer's Website" means the website of the Buyer located at uniform resource locator (URL) 
www.powerauthority.on.ca/gp or such other URL, or other electronic or non-electronic format, 
as the Buyer may provide to the Supplier from time to time. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G. 

"Cancelled Directed Dispatch Order", with respect to the Directed Dispatch Option, has the 
meaning ascribed to it in Exhibit G. 

"Capacity Check Test" has the meaning ascribed to it in Section 15.6(a). 

"Capacity Confirmation" has the meaning ascribed to it in Section 15.6(c). 

·"Capacity Products" means any products related to the rated, continuous load-carrying 
capability of a generating facility to generate and deliver Electricity at a given time. 

"Capacity Reduction Factor" or "CRF" shall be an amount equivalent to 1.0 until, and to the 
extent, determined otherwise pursuant to Sections 15.6(e) and 15.6(f). 

"CO" means carbon monoxide. 

"CES Contract" means a clean energy supply contract entered into by the Ontario Power 
Authority in accordance with the directive issued by the Ontario Minister of Energy to the 
Ontario Power Authority dated March 24, 2005. 

"Claim" means a claim or cause of action in contract, in tort, under any Laws imd Regulations or 
otherwise. 

"Commercial Operation" has the meaning ascribed to it in Section 2.6. 

"Commercial Operation Date" or "COD" means the date on which Commercial Operation is 
frrst attained. 

"Commercially Reasonable Efforts" means efforts which are designed to enable a Party, 
directly or indirectly, to satisfY a condition to, or otherwise assist in the consummation of, the 
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transactions contemplated by this Agreement and which do not require the performing Party to 
expend any funds or assume liabilities, other than expenditures and liabilities which are 
reasonable in nature and amount in the context of the transactions contemplated by this 
Agreement. 

"Company Representative" has the meaning ascribed to it in Section 15.1. 

"Completion and Performance Security" has the meaning ascribed to it in Section 6.1(b). 

"Confidential Information" means: 

(a) all information that has been identified as confidential and· which is furnished or 
disclosed by the Disclosing Party and its Representatives to the Receiving Party and its 
Representatives in connection with this Agreement, whether before or after its execution, 
including all new information derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, unless made public by the 
Receiving Party or its Representatives in a manner not permitted by this Agreement; ( ii) 
information already known to the Receiving Party prior to being furnished by the 
Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representative, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; 
and (iv) information that is independently developed by the Receiving Party; and 

(b) Mutually Confidential Information. 

"Connection Agreement" means the agreement or agreements required to be entered into by a 
Transmitter with the Supplier with respect to the connection of the Facility to a Transmission 
System in accordance with the Transmission System Code and governing the terms and 
conditions of such connection. 

"Connection Circuit Failure" has the meaning ascribed to it in Section 2.8(e). 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the connection of the 
Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean an amount equal to (a) those costs which are payable by the Supplier 
related to new or modified connection facilities, as defined by the Transmission System Code, 
for the reliable connection of the Facility to a Transmission System as more particularly 
specified pursuant to the System Impact Assessment, Customer Impact Assessment, and 
Transmission System Code for generator connections, multiplied by (b) the Contracted 
Proportion of Capacity. For greater certainty, Connection Costs consist of Transmitter 
Connection Costs and Supplier Connection Costs, but shall not include Network Upgrade Costs. 
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"Connection Point" means the electrical point or point(s) of connection, as defined in the IESO 
Market Rules, between the Facility and the IESO-Controlled .Grid as specified in Exhibit A. For 
certainty, the Connection Point is defined by reference to electrical connection points. 

"Contingent Support Payment" or "CSP" means the amount, if any, for a Settlement Month, 
expressed in Dollars, as calculated in accordance with Exhibit J. 

"Contract Capacity", means that figure, expressed in MW, that shall be determined from time 
to time as follows: the Season 1 Contract Capacity, Season 2 Contract Capacity, Season 3 
Contract Capacity or Season 4 Contract Capacity, as applicable, subject to adjustment as 
expressly provided pursuant to this Agreement. 

"Contract Heat Rate" or "CHR" means, as applicable, the Season 1 Contract Heat Rate, 
Season 2 Contract Heat Rate, Season 3 Contract Heat Rate or the Season 4 Contract Heat Rate, 
expressed in MMBTU/MWh using higher heating value. 

"Contract Year" means a twelve (12) month period during the Term which begins on the Term 
Commencement Date or an anniversary date thereof 

"Contracted Facility Operation" means: 

(a) in the case of the deemed operation of the Facility pursuant to the Deemed Dispatch 
Option, the deemed operation of the Facility to produce Electricity, Related Products, and 
Environmental Attributes that relate to the Contract Capacity, as contemplated under the 
Deemed Dispatch Option; and 

(b) in the case of the directed operation of the Facility pursuant to the Directed Dispatch 
Option, the directed operation of the Facility to produce Electricity, Related Products, 
and Environmental Attributes that relate to the Contract Capacity, as contemplated under 
the Directed Dispatch Option. 

"Contracted Proportion of Capacity" means an amount equal to a fraction, the numerator of 
which is the Annual Average Contract Capacity and the denominator of which is the Annual 
Average Nameplate Capacity. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Counterparty" has the meaning ascribed to it in Exhibit L. 
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"CPI" or "Consumer Price Index" means the consumer price index for "All Items" published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Province of Ontario. 

"Credit Rating'' means, (i) with respect to the Supplier (or the Guarantor, if a Guarantee is in 
place) (A) its long-term senior unsecured debt rating (not supported by third party credit 
enhancement) or (B) the lower of its issuer or corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established and reputable debt 
rating agency, agreed to by the Parties from time to time, each acting reasonably, and (ii) with 
respect to any other Person, its long-term senior unsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a financial institution, Fitch IBCA, or 
any other established and reputable rating agency, as agreed to by the Parties, acting reasonably, 
from time to time. · 

"Creditworthiness Value" has the meaning ascribed to it in Section 6.4(b ). 

"CTG" means a combustion turbine-generator. 

"Customer Impact Assessment" means a study conducted by a Transmitter to assess the impact 
of the connection of the Facility on the transmission customers in the area and a Local 
Distribution System, if applicable. 

"Day-Ahead Energy Forward Market" means a forward market, established under the IESO 
Market Rules or otherwise, for Electricity or for Electricity and Related Products for each hour 
of a given day, that clears the day before based upon submitted bids to buy and offers to sell, and 
shall include, for purposes of this Agreement, such other mechanisms or amendments to the 
IESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

"DBRS" means Dominion Bond Rating Service Limited or its successors. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DeemSU" has the meaning ascribed to it in Exhibit J. 

''Deemed Start-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the IESO Market 
Rules and used for settlement purposes in the real-time markets. 

"Directed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 
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"Directed Dispatch Interval" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)" means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit H. 

"Directed Dispatch Order (L T)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit H. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is the first hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Disclosing Party", with respect to Confidential Information, is the Party and/ or its 
Representatives providing or disclosing such Confidential Information and may be the Buyer or 
the Supplier, as applicable; provided, however, that where such Confidential Information is 
Mutually Confidential Information, both the Buyer and the Supplier shall be deemed to be the 
Disclosing Party. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.1. 

"Discriminatory Action Compensation" has the meaning ascribed to it in Section 13.2. 

"Discriminatory Action Compensation Amount" has the meaning ascribed to it in 
Section 13.3(e)(i). 

"Discriminatory Action Compensation Notice" has the meaning ascribed to it in 
Section 13.3(e)(i). 

"Dispatch Rights" has the meaning ascribed to it in Section 3 .1. 

"Dispatcher" has the meaning ascribed to it in Section 3.3. 

"Dollars", or"$" means Canadian dollars and cents. 

"Electricity" means electric energy. 

"Electricity Act" means the Electricity Act, 1998 (Ontario), as amended or replaced from time to 
time. 
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"Emission Reduction Credits" means the credits associated with the amount of emissions to the 
air avoided by reducing the emissions below the lower of actual historical emissions or 
regulatory limits, including "emission reduction credits" as defined in 0. Reg. 397/01 made 
under the Environmental Protection Act (Ontario), as amended from time to time, or such other 
regulation as may be promulgated under the Environmental Protection Act (Ontario). 

"Emissions Limits" means those limits set out in Exhibit A relating to emissions from the 
Facility of NOx and CO, respectively, as measured by the Southwest GTA Emissions 
Measurement Methodology. 

"End-User" means a Person who owns or operates an End-User Load. 

"End-User Load" means a load facility which utilizes electricity supplied through a direct 
connection to the Transmission System, the Local Distribution System or the Facility. 

"Environmental and Site Plan Milestone Events" means (i) the filing of the statement of 
completion with respect to the environmental assessment for the Facility as well as the receipt of 
site plan approval for the Facility, and (ii) the receipt of all other approvals and permits 
necessary for construction of the Facility to commence. 

"Environmental Attributes" means the interests or rights ar1smg out of attributes or 
characteristics relating to the environmental impacts associated with a generating facility or the 
output of a generating facility, and includes: 

(a) rights to any fungible or non-fungible attributes, whether arising from the generating 
facility itself; from the interaction of the generating facility with the IESO-Controlled 
Grid, the Local Distribution System or an End-User or because of applicable legislation 
or voluntary programs established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defmed and 
awarded through applicable legislation or voluntary programs. Specific environmental 
attributes include ownership rights to Emission Reduction Credits or entitlements 
resulting from interaction of the generating facility with the IESO-Controlled Grid, the 
Local Distribution System or an End-User or as specified by applicable legislation or 
voluntary programs, and the right to qualify and register these with competent authorities; 
and 

(c) all revenues, entitlements, benefits and other proceeds arising from or related to the 
foregoing. 

"Environmental Review Report" means an environmental review report that is completed in 
accordance with the Ontario Ministry of the Environment's "Guide to Environmental Assessment 
Requirements for Electricity Projects", dated March 2001; as referred to in 0. Reg. 116/01 to the 
Environmental Assessment Act (Ontario) entitled "Electricity Projects". 
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"EPC Contract" means the engineering, procurement and construction contract for the Facility 
entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means, if applicable, the contractor engaged by the Supplier to perform the 
engineering, procurement and construction of the Facility. 

"EPT" means Eastern Prevailing Time. 

"EST" means the Eastern Standard Time applicable in the IESO-Administered Markets, as set 
forth in the IESO Market Rules. 

"Event of Default" means.a Supplier Event of Default or a Buyer Event of Default. 

"Exposure Threshold Amount" has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto, with any modifications thereto approved by the 
Buyer. 

"Facility Amendment" has the meaning ascribed to it in Section 2.1 (c). 

"Failed Start-Up" means, for the purposes of Exhibit M: 

(a) an attempted start where all initially available units are not at sixty (60%) percent of the 
Contract Capacity, net of Station Service Loads, within 270 minutes of initiating the frrst 
CTG start other than for reasons of a CTG failed start; and 

(b) excludes Start-Ups where circumstances in which IESO approvals, Pre-Dispatch 
Schedules or Dispatch Instructions (as defmed in the IESO Market Rules) by the IESO 
render it inappropriate to achieve Electricity output from the Facility, net of Station 
Service Loads, equal to or greater than sixty (60%) percent of the Contract Capacity. 

"Fifth Period Amount" has the meaning ascribed to it in Section 6.l(b)(iv). 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(f). 

"Financial Closing" means the frrst date on which drawdown is permissible under the credit 
facility for the financing of the Facility or, in the event that financing of the Facility does not 
include a credit facility, the first date on which funding is otherwise available and dedicated for 
the financing of the Facility. 

"Financial Closing Milestone Date" means the Milestone Date in respect ofFinancial Closing. 

"Financial Indicators" means the Tangible Net Worth and the Credit Rating. 

"FIPP A" means the Freedom of lriformation and Protection of Privacy Act (Ontario), as 
amended or supplemented from time to time. 
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"FIPPA Records" has the meaning ascribed to it in Section 8.5. 

"First Period Amount" has the meaning ascribed to it in Section 6.l(a). 

"Fitch ffiCA" means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"Force Majeure" has the meaning ascribed to it in Section 11.3. 

"Force Majeure Capacity Reduction Factor" or "FMCRF" has the meaning ascribed to it in 
Exhibit J. 

"Force Majeure Outage Capacity" or "FMOC" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Outage Hour" or "FMOH" has the meaning ascribed to it in Exhibit J. 

"Forced Outage Factor" has the meaning ascribed to it in Exhibit M. 

"Fourth Period Amount" has the meaning ascribed to it in Section 6.l(b)(iv). 

"Further Capacity Check Test" has the meaning ascribed to it in Section 15.6(d). 

"Future Contract Related Products" means all Related Products that relate to the Contract 
Capacity and that were not capable of being traded by the Supplier in the IESO-Administered 
Markets or other markets on or before the date of this Agreement, but shall not include steam or 
hot water provided by the Facility. 

"GAAP" means Canadian or U.S. generally accepted accounting principles approved or 
recommended from time to time by the Canadian Institute of Chartered Accountants or the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

"Gas" means natural gas as supplied by pipeline. 

"Gas Cancellation Amount" or "GCAm" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Price" or "GCP d" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Volume" or "GCVd'' has the meaning ascribed to it in Exhibit J. 

"Gas Price" or "GPd" means either Gas Price (DA) or Gas Price (LT), as applicable. 

"Gas Price (DA)'' or "GP(DA)d" means the "day-ahead" price of Gas applicable fur day "d', 
determined in accordance with the Gas Price Index (DA), and converted from US dollars per 
MMBTU into Dollars per MMBTU as follows: the Gas Price (DA) applicable during each day 
"d', which is posted on the Gas Price Index (DA) on day "d-1" (which for purposes of the Gas 
Price Index (DA) shall be the last Business Day prior to day "d') will be converted from US 
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dollars to Dollars utilizing the Bank of Canada noon spot exchange rate between US dollars and 
Dollars on day "d-1". 

"Gas Price (L T)" or "GP(L T)rl" means the ·"long-term" price of Gas applicable for day "d', in 
Dollars per MMBTU, determined in accordance with Exhibit G. 

"Gas Price Index (DA)" means the NGX Union-Dawn Day Ahead Index, or its successor 
indices. 

"Gas Price Redetermination Date" has the meaning ascribed to it in Section 1.1 0( c). 

"Gas Provider" has the meaning ascribed to it in Exhibit G. 

"Gas Sale Transaction Costs" or "GSTC" has the meaning ascribed to it in Exhibit J. 

"Generator Set" means the gas turbine generator and the steam turbine generator. 

"Generator Set Failure" has the meaning ascribed to it in Section 2.8(e). 

"GHG Amendment Principles" has the meaning given to it in Section 2.12(e). 

"GHG Emissions Credits" has the meaning given to it in Section 2.12(e). 

"GHG Laws and Regulations" has the meaning given to it in Section 2.12(e). 

"Good Engineering and Operating Practices" means any of the practices, methods and 
activities adopted by a significant portion of the North American electric utility industry as good 
practices applicable to the design, building, and operation of generation facilities of similar type, 
size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the · 
facts known at the time the decision was made, could reasonably have been · expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimum practices, methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Facility, Good Engineering and 
Operating Practices include taking Commercial Reasonable Efforts to ensure that: 

(a) adequate materials, resources and supplies, including fuel, are available to meet 
the Facility's needs under reasonable conditions and reasonably anticipated 
abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the Facility properly, efficiently and taking into account 
manufacturers' guidelines and specifications and are capable of responding to 
abnormal conditions; 
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(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation and taking into account 
manufacturers' recommendations and are performed by knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will function properly under 
both normal and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other Jaw, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Safety Authority, and any Person acting under the authority of any Governmental 
Authority, but excluding the Ontario Power Authority. 

"Greenhouse Gas" means carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, 
perfluorocarbons, and sulfur hexafluoride. 

"GST" means the goods and services tax exigible pursuant to the Excise Tax Act (Canada), as 
amended from time to time. 

"Guarantee" has the meaning ascribed to it in Section 6.4. 

"Guarantor'' has the meaning ascribed to it in Section 6.4. 

"HHV" means higher heating value. 

''HOEP" or ''Hourly Ontario Energy Price" has the meaning provided to it in the IESO Market 
Rules, and expressed in Dollars per MWh. · 

"IE Certificate" means a certificate in the form set out in Exhibit V addressed to the Buyer from 
an Independent Engineer, procured at the expense of the Supplier. 

"IESO" means the Independent Electricity System Operator established under Part II of the 
Electricity Act, or its successor. 

"IESO-Administered Markets" has the meaning ascribed to it by the IESO Market Rules. 

'1ESO-Controlled Grid" has the meaning ascribed to it by the IESO Market Rules. 
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"IESO Market Rules" means the rules governing the IESO-Controlled Grid and establishing 
and governing the IESO-Administered Markets, together with all market manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced from time to time. 

"IFRS" means the International Financial Reporting Standards, being the accounting standards 
and interpretations adopted or recommended from time to time by the International Accounting 
Standards Board (IASB) or any successor organization, applied on a consistent basis. 

"Imputed Gross Energy Market Revenue" or "IGEMR" is the total gross revenue deemed to 
be earned by the Supplier for a Settlement Month, as calculated in accordance with Exhibit J. 

"Imputed Net Revenue" or "INR" means, for a Settlement Month, the Imputed Gross Energy 
Market Revenue less the Imputed Variable Energy Cost, as calculated in accordance with Exhibit · 
J. 

"Imputed Production" or "IP" means, for a specified period within the Term, the aggregate 
amount of Electricity, expressed in MWh, imputed to be produced by the Facility in accordance 
with Exhibit J. 

"Imputed Production Hour" or "IPH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

"Imputed Production Interval" or "IPI'' is a Directed Dispatch Interval or Deemed Dispatch 
Interval, as applicable. 

"Imputed Shut-Down Hour" is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU" has the meaning ascribed to it in Exhibit J. 

"Imputed Start-Up Hour" is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 

"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost·in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitation". 

"Indemnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"lndemnitees" has the meaning ascribed to it in Section 14.3. 

"Independent Engineer", for the purposes of Section 2.6, means an engineer that is: 

(a) a Professional Engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 
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(b) employed by an independent engineering firm which holds a certificate of authorization 
issued by Professional Engineers Ontario that is not affiliated with or directly or 
indirectly controlled by the Supplier and that does not have a vested interest in the design, 
engineering, procurement, construction and/or testing of the Facility. 

"Index Factor" or "IF" has the meaning ascribed to it in Section 1.1 of Exhibit J. 

"Initial Completion and Performance Security" has the meaning ascribed to it in Section 
6.1(a). 

"Insolvency Legislation" means the Bankruptcy and Insolvency Act (Canada), the Winding Up 
and Restructuring Act (Canada), the Companies' Creditors Arrangement Act (Canada) and 
analogous legislation in effect in the provinces and territories of Canada and the bankruptcy, 
insolvency, creditor protection or similar Jaws of any other jurisdiction (regardless of the 
jurisdiction of such application or competence of such Jaw), as they may be amended from time 
to time. 

"Insurance Costs" has the meaning ascribed to it in Section 2.10. 

"Interest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars to its 
commercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"IPH" has the meaning ascribed to it in Exhibit J. 

"ITA" means the Income Tax Act (Canada), as amended from time to time and all regulations 
promulgated thereunder from time to time. 

"Key Equipment Suppliers" means the third party equipment suppliers supplying key 
engineered equipment to the EPC Contractor, or to the Supplier, as specified pursuant to Exhibit 
P. 

"kV" means kilovolts. 

"kW" means kilowatt. 

"kWh" means kilowatt hour. 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal Jaws, orders-in-council, by-laws, 
codes, rules, policies, regulations and statutes; 
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(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and writs of 
any court, tribunal, arbitrator, Governmental Authority or other Person having 
jurisdiction; 

(c) applicable rulings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Market Rules, as well as any manuals or interpretation bulletins issued by the 
IESO from time to time that are binding on the Supplier. 

"Letter of Credit" means one or more irrevocable and unconditional standby letters of credit 
issued by a financial institution listed in either Schedule I or II of the Bank Act (Canada) or such 
other fmancial institution having a minimum Credit Rating of (i) A- with S&P, (ii) A3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A- with Fitch IBCA, in substantially the form 
attached as Exhibit C or in a form acceptable to the Buyer, acting reasonably, and otherwise 
conforming to the provisions of Section 6.2. 

"Local Distribution Company" or "LDC" means a Person licensed by the OEB as a 
"Distributor" in connection with a Local Distribution System. 

"Local Distribution System" means a system for conveying Electricity at voltages of 50 
kilovolts or less and includes any structures, equipment or other things used for that purpose. 

"Locational Marginal Pricing" or "LMP" means the form of pricing of Electricity, as 
determined and modified by the IESO from time to time, to be considered and implemented by 
the IESO, if at all, based upon a non-uniform, real-time, price of Electricity at each point, node, 
zone or other price reference location on the IESO-Controlled Grid and having the effect that 
such real-time prices reflect the costs of transmission congestion. 

"Long Term Operating Plan" has the meaning ascribed to it in Section 15.3(b)(i). 

"Market Participant" has the meaning ascribed to it by the IESO Market Rules. 

"Market Price" means the spot price per MWh for Electricity in the IESO-Administered 
Markets applicable to the class of generator to which the Supplier belongs in accordance with the 
IESO Market Rules. 

"Market Settlement Charges" means all market settlement amounts and charges described .in 
Chapter 9 of the IESO Market Rules. 

''Material Adverse Effect" means any change (or changes taken together) in, or effect on, the 
affected Party that materially and adversely affects the ability of such Party to perform its 
obligations hereunder. 

"Max Incrementy" has the meaning ascribed to it in Exhibit J. 
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"Maximum Market Clearing Price" has the meaning ascribed to it in the IESO Market Rules. 

"Metered Market Participant" has the meaning ascribed to that term by the IESO Market 
Rules. 

"Metering Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quality interval meters conform with Measurement Canada Regulations, 
and (b) provides all required information, and equipment specifications needed to permit the 
Buyer to remotely access, verify, estimate and edit for calculation purposes, and/or total revenue 
meter readings in order to accurately determine the generator output at the Delivery Point net of 
any Station Service Loads, and which is updated promptly, and, in any event, within ten (I 0) 
Business Days after any change to the metering installation occurs. 

''Milestone Dates" means those dates set forth in the second column of the table contained in 
Exhibit F, with respect to the attainment of the corresponding Milestone Events set out in the 
first column of the table contained in Exhibit F. 

"Milestone Events" means those events set forth in the first column of the table contained in 
Exhibit F which are considered critical by the Parties for the timely design, construction, 
financing, completion and operation of the Facility, and which are to be completed by the 
corresponding Milestone Dates. 

"Ministerial Directive" has the meaning ascribed to it in the recitals to this Agreement. 

"MMBTU" means one million BTUs. 

''MOE Guideline A-5" means, collectively (i) Guideline A-5 issued by the Ontario Ministry of 
the Environment entitled "Atmospheric Emissions from Stationary Combustion Turbines", 
bearing a last revision date of March 1994, as well as the additional requirements contained in 
(ii) ''Protocols and Performance Specifications for Continuous Monitoring of Gaseous Emissions 
from Thermal Power Generation" Report EPS 1/PG/7 (revised) December 2005 issued by the 
Emissions Research and Measurement Division, Environmental Technology Centre, 
Environmental Protection Service ofEnvironment Canada. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2. 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"Mutually Confidential Information" means information contained in Exhibit B of this 
Agreement and the Economic Bid Statement submitted to the Buyer by the Supplier in its 
Proposal (as defined therein), which information shall be deemed to be Confidential Information 
ofboth the Buyer and the Supplier. 

"MV-Web" or "MVPortlet" means the internet-based communications interface application for 
Market Participants supplied by the IESO that allows Market Participants to access physical and 
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fmancial data for the IESO-Administered Markets, and includes any systems or applications that 
may replace, supplement or succeed the MV-Web or MVPortlet. 

''MW" means megawatt. 

"MWh" means megawatt hour. 

"Nameplate Capacity" means the rated, continuous load-carrying capability net of parasitic or 
station service loads, expressed in MW in Exhibit B for each Season, of the Facility to generate 
and deliver Electricity at a given time, and which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
Exhibit J. 

"Negative Outlook" means, with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person. 

"Net Revenue Requirement" or "NRRy" means the amount, expressed in Dollars per MW
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or "NRRIF" has the meaning ascribed to it in 
Exhibit J. 

"Network Upgrade Costs" means an amount equal to (a) those costs, which may include 
design, engineering, procurement, construction, installation and commissioning costs, related to 
the Network Upgrades, multiplied by (b.) the Contracted Proportion of Capacity. For greater 
certainty, Network Upgrade Costs shall not include Connection Costs. 

"Network Upgrades" means all additions, improvements, and upgrades to the network facilities, 
as defmed by the Transmission System Code, for the connection of the Facility to the 
Transmission System, as more particularly specified pursuant to the System Impact Assessment, 
Customer Impact Assessment and Transmission System Code for generator connections. 

"New Agreemenf' means a new agreement substantially in the form of this Agreement, which is 
to be entered into with a Secured Lender who is at Arm's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx'' means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed to it in Section 13.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 13.3(b). 

"NOx" means oxides of nitrogen, including nitric oxide (NO) and nitrogen dioxide (N02). 
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"O&M Cost" or "O&M" means the costs required to operate and maintain the Facility, as set 
out in Exhibit B, as adjusted from time to time in accordance with Exhibit J. 

"Obligations" has the meaning ascribed to it in Exhibit L. 

"OEB" means the Ontario Energy Board, or its successor. 

"OETP" or "Ontario Emissions Trading Program" means the Ontario Emissions Trading 
Program operating under Regulation 397/01 ofthe Environmental Protection Act (Ontario). 

"OETP Attributes" has the meaning given to it in Section 2.12(b). 

"Other Contractor(s)" means a person or persons, as the case may be, in a situation where there 
is no EPC Contractor, that has entered into a contract directly with the Supplier pursuant to 
which it provides goods or services that would form a substantial component of an EPC Contract 
(including a substantial component of the engineering, procurement or construction services). 
Where the Supplier itself is providing the goods or services that would form a substantial 
component of an EPC Contract (including a substantial component of the engineering, 
procurement or construction services), it shall also be considered an Other Contractor for 
purposes ofExhibit P. 

"Other Suppliers" means all of the other suppliers that have with the Buyer aCES Contract or 
other bilateral arrangements with the Buyer similar in nature to this Agreement. 

"Outage" means the removal of equipment from service, unavailability for connection of 
equipment or temporary de-rating, restriction of use or reduction in performance of equipment 
for any reason, including to permit the performance of inspections, tests, repairs or maintenance 
on equipment, which results in a partial or total interruption in the ability of the Facility to make 
the Contract Capacity available and deliver the Electricity from the Facility. For greater 
certainty, in the event that the capacity of the Facility is de-rated, the amount by which such 
capacity is reduced shall be deemed to first reduce the Supplier's Capacity, with any excess of 
the reduction of the capacity over the Supplier's Capacity then being deemed to reduce the 
Contract Capacity. 

"Outage HOEP" or "OHOEP" has the meaning ascribed to it in Exhibit J. 

"Outage Hours" means the duration, expressed in hours, of any Outages. 

"Party" means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to as the "Parties". 

"Payment Date" has the meaning ascribed to it in Section 5.3. 

"Person" means a nat.ural person, frrm, trust, partnership, limited partnership,. company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 
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"Planned Outage" means an Outage which is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 15.3(b)(ii)(B) or Section 15.3(b)(iv). 

"Pre-Dispatch Price" means the pre-dispatch price for Electricity, being the hourly price 
determined from the Pre-Dispatch Schedule for a specified number of hours in advance of 
clearing of the Real-Time Market, as determined by the IESO-Administered Markets. 

"Pre-Dispatch Schedule" has the meaning ascribed to it in the IESO Market Rules. 

"Prevailing Party" has the meaning ascribed to it in Section 13.3(e)(ii). 

"Price Evolution Event" has the meaning ascribed to it in Section 1.8. 

"Price Unavailability Event" has the meaning ascribed to it in Section 1.9. 

"Proposal" means the proposal submission made by the Supplier in response to the RFP in 
respect of planning, designing, financing, constructing, operating and maintaining the Facility 
and which was selected by the Ontario Power Authority, and all clarifications in respect of such 
Proposal provided by the Supplier in writing as requested by or on behalf ofthe Ontario Power 
Authority from time to time in accordance with the RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Ramp Rate" means the rate of increase or decrease in energy output that the Facility is capable 
of achieving after start-up, synchronization to the IESO-Controlled Grid, and technically 
required hold points, with such interval being between the minimum load and the maximum 
continuous unfired output rating, being the maximum continuous output rating of the Facility, 
without supplementary frring. 

"Real-Time Market" has the meaning ascribed to it in the IESO Market Rules. 

"Receiving Party", with respect to Confidential Information, is the Party receiving Confidential 
Information and may be Buyer or the Supplier, as applicable. 

"Records" means any recorded information in any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the performance of this Agreement. 

"Regulatory Environmental Attributes" has the meaning given to it in Section 2.12(a). 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights and 
any other products or services that may be associated with the Facility from time to time (but 
excluding Environmental Attributes produced by the Facility) that may be traded in the IESO
Administered Markets or other markets, or otherwise sold, and which shall be deemed to include 
products and services for which no market may exist, such as capacity reserves. 
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"Replacement Guarantee" has the meaning ascribed to it in Section 6.4( c). 

"Replacement Price" has the meaning ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b), 
l.lO(d), and 2.12(e), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtaining environmental and project and site approvals and permitting for the Facility; 

(b) completion of connection assessments, including receipt of approvals from the IESO or 
the Transmitter, as applicable; 

(c) execution of engineering, equipment procurement and construction contract(s) in respect 
of the Facility; 

(d) Financial Closing in respect of the Facility; 

(e) ordering of major equipment for the Facility; 

(f) delivery of major equipment for the Facility; 

(g) status of construction of the Facility; 

(h) completion of construction of the Facility; 

(i). status of construction of connection of the Facility to the Transmission System; 

G) connection of the Facility to the Transmission System; and 

(k) Commercial Operation of the Facility. 

"Representatives" means a Party's directors, officers, shareholders, employees, auditors, 
consultants, advisors (including economic and legal advisors), contractors and agents and those 
of its Affiliates and, in the case of the Buyer, shall include without limitation any Person from 
time to time appointed as the Dispatcher, and the agents and advisors of such Persons. While the 
Buyer is the Ontario Power Authority, this definition shall also include the Government of 
Ontario, the IESO, and their respective directors, officers, shareholders, employees, auditors, 
consultants, advisors (including economic and legal advisors), contractors and agents. 

"Revenue Sharing ·Payment" or "RSP" means the amount, if any, for a Settlement Month, 
expressed in Dollars, as calculated in accordance with Exhibit J. 

"RFCRP" has the meaning ascribed to it in Exhibit J. 
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"RFREC" has the meaning ascribed to it in Exhibit J. 

"RFP" has the meaning ascribed to it in the recitals to this Agreement. 

"ROC" or "Reported Outage Capacity" has the meaning ascribed to it in Exhibit J. 

"ROH" or "Reported Outage Hour" has the meaning ascribed to it in Exhibit J. 

"S&P" means the Standard and Poors Rating Group (a division of McGraw-Hill Inc.) or its 
successors. 

"Season" means, as applicable, Season 1, Season 2, Season 3 or Season 4. 

"Season 1" means that portion of each Contract Year that begins at the beginning of the hour 
ending 01:00 (EST) on December 1 and ending at 24:00 (EST) on February 28 or February 29, 
as the case may be, of each Contract Year. 

"Season 1 Contract Capacity" means that portion of the Season 1 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable for Season 1, subject to adjustment as 
expressly provided for pursuant to this Agreement. 

"Season 1 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/M\y using higher heating value, as being applicable for Season 1. 

"Season 1 Nameplate Capacity" means the Nameplate Capacity for Season 1 set out in Exhibit 
B and expressed in MW, subject to adjustment as expressly provided for pursuant to this 
Agreement. 

"Season 2" means that portion of each Contract Year that begins at the beginning of the hour 
ending 01:00 (EST) on March 1 and ending at 24:00 (EST) on May 31 of each Contract Year. 

"Season 2 Contract Capacity" means that portion of the Season 2 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable for Season 2, subject to adjustment as 
expressly provided for pursuant to this Agreement. 

"Season 2 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/MW using higher heating value, as being applicable for Season 2. 

"Season 2 Nameplate Capacity" means the Nameplate Capacity for Season 2 set out in Exhibit 
B and expressed in MW, subject to adjustment as expressly provided for pursuant to this 
Agreement. 

"Season 3" means that portion of each Contract Year that begins at the beginning of the hour 
ending 01:00 (EST) on June 1 and ending at 24:00 (EST) on August 31 of each Contract Year. 
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"Season 3 Contract Capacity" means that portion of the Season 3 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable for Season 3, subject to adjustment as 
expressly provided for pursuant to this Agreement. 

"Season 3 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/MW using higher heating value, as being applicable for Season 3. 

"Season 3 Nameplate Capacity" means the Nameplate Capacity for Season 3 set out in Exhibit 
B and expressed in MW, subject to adjustment as expressly provided for pursuant to this 
Agreement. 

"Season 4" means that portion of each Contract Year that begins at the beginning of the hour 
ending 01:00 (EST) on September 1 and ending at 24:00 (EST) on November 30 of each 
Contract Year. 

"Season 4 Contract Capacity" means that portion ofthe Season 4 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable for Season 4, subject to adjustment as 
expressly provided for pursuant to this Agreement. 

"Season 4 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/MW using higher heating value, as being applicable for Season 4. 

"Season 4 Nameplate Capacity" means the Nameplate Capacity for Season 4 set out in Exhibit 
B and expressed in MW, subject to adjustment as expressly provided for pursuant to this 
Agreement. 

"Second Period Amount" has the meaning ascribed to it in Section 6.l(b)(ii). 

"Secured Lender" means a lender under a Secured Lender's Security Agreement. 

"Secured Lender's Security Agreement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mortgage, pledge, security interest, assignment, 
sublease, deed of trust or similar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that if the first or 
last Settlement Month in the Term is less than a full calendar month, for the purposes of Exhibit 
J such month shall be equal to the number of days of the Term in such month. 
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"Southwest GTA Emissions Measurement Methodology" means the methodology set out in 
Exhibit W for purposes of measuring and calculating the actual emissions of NOx and CO, 
respectively, from the Facility. 

"Start-Up" means, for the purposes ofExhibit M, to commence operation of the Facility for the 
purpose of providing Electricity to the IESO-Controlled Grid from a shutdown state. 

"Start-Up Costs" or "SUC" means the start-up costs, as determined in accordance with Exhibit 
J. 

"Start-Up Gas" or "SUG" means the number ofMMBTU per start-up, as set out in Exhibit B. 

"Start-Up Maintenance Cost" or "SUMC" means the start-up maintenance cost, expressed in 
$/start-up, set out in Exhibit B, as adjusted from time to time in accordance with Exhibit J. 

"Statemenf' has the meaning ascribed to it in Section 5 .2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the normal and safe 
operation of the Facility. 

"STG Failure" has the meaning ascribed to it in Section 2. 8( e). 

"Sum" has the meaning ascribed to it in Section 10.2(e)(i). 

"Supplier" means [•], and includes any successor to [•] resulting from any merger, 
arrangement or other reorganization of or including [ •J or any continuance under the laws of 
another jurisdiction or permitted assignee. [Note to Finalization: If the Supplier is not a single 
legal entity (for example, an unincorporated joint venture or a general partnership), then each 
of the legal entities (for example, the joint venturers and partners) forming the Supplier are to 
be listed.] 

"Supplier Connection Costs" means an amount equal to (a) those Connection Costs associated 
with providing the required connection facilities to connect the Facility to a Transmission 
System (including costs associated with facilities provided or work performed by the Transmitter 
on a third-party basis to the Supplier) that are not Transmitter Connection Costs, multiplied by 
(b) the Contracted Proportion of Capacity. 

"Supplier Event of Default" has the meaning ascribed to it in Section 1 0.1. 

"Supplier Non-acceptance Notice" has the meaning ascribed to .it in Section 13.3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, that is equivalent to 
the Nameplate Capacity Jess the Contract Capacity for any given Season. 
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"Supplier's Certificate", with respect to attaining Commercial Operation, means a certificate 
from the Supplier in the form set out in Exhibit W, procured at the expense of the Supplier. 

"Supplier's Interest" means the right, title and interest of the Supplier in or to the Facility and 
this Agreement, or any benefit or advantage of any of the foregoing. 

"System Impact Assessment" means a study conducted by the IESO pursuant to section 6.1.5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Facility to 
the IESO-Controlled Grid, or of the modification of an existing connection ofthe Facility to the 
IESO-Controlled Grid on the reliability of the integrated power system. 

"Tangible Net Worth" means in respect of the Supplier or a Guarantor, at any time and without 
duplication, an amount determined in accordance with GAAP (or IFRS, if the Supplier or 
Guarantor has adopted such standard), and calculated as (a) the aggregate book value of all 
assets, minus (b) the aggregate book value of all liabilities, minus (c) the sum of any amounts 
shown on account of patents, patent applications, service marks, industrial designs, copyrights, 
trade marks and trade names, and licenses, prepaid assets, goodwill and all other intangibles. 

"Taxes" means all ad valorem, property, occupation, severance, production, transmission, utility, 
gross production, gross receipts, sales, use, excise and other taxes, governmental charges, 
licenses, permits and assessments, other than (i) GST and PST and (ii) taxes based on profits, net 
income or net worth. 

"Term" has the meaning ascribed to it in Section 9.1(b). 

"Term Commencement Date" has the meaning ascribed to it in Section 9.l(b). 

"Termination Date" means the date on which this Agreement terminates as a result of an early 
termination of this Agreement in accordance with this Agreement. 

"Test Protocol" has the meaning ascribed to it in section 15.6(a). 

"Third Period Amount" has the meaning ascribed to it in Section 6.1 (b )(iii). 

"Total Monthly Fixed Capacity Payment" or ''TMFCPm" means the total monthly fixed 
capacity payment applicable for a Settlement Month, expressed in $, and calculated in 
accordance with Exhibit J. 

"Transmission System" means a system for conveying Electricity at voltages of more than 50 
kV and includes any structures, equipment or other things used for that purpose. 

"Transmission System Code" means the "Transmission System Code" approved by the OEB 
and in effect from time to time, which, among other things, sets the standards for a Transmitter's 
existing Transmission System and for expanding the Transmitter's transmission facilities in 
order to connect new customers to it or accommodate increase in capacity or load of existing 
customers. 
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"Transmitter" means a Person licensed as a "transmitter" by the OEB in connection with a 
Transmission System. 

"Transmitter Connection Costs" means an amount equal to (a) those Connection Costs 
associated with those modifications to Transmitter-owned fucilities required to connect the 
Facility to a Transmission System that only the Transmitter can perform, and that are payable by 
the Supplier to the Transmitter as required by the Transmission System Code, multiplied by (b) 
the Contracted Proportion of Capacity. 

"Unit" means each generation unit and ancillary_~quipment forming part ofthe Facility. 

''Variable Energy Cost" means the amount calculated on a daily basis in accordance with 
Exhibit J, and which is abbreviated as "VECd''. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 

Exhibit B 

Exhibit C 

Exhibit D 

Exhibit E 

Exhibit F 

Exhibit G 

Exhibit H 

Exhibit I 

Exhibit J 

Exhibit K 

Exhibit L 

ExhibitM 

ExhibitN 

Exhibit 0 

Exhibit P 

Exhibit Q 

Exhibit R 

Project Description 

Contract Capacity, Net Revenue Requirement, and Other Stated Variables 

Form of Irrevocable Standby Letter of Credit 

Form of Guarantee 

Determination of Availability 

Milestone Events and Milestone Dates for the Facility 

Dispatch Options 

Form ofDirected Dispatch Order 

Form of Force Majeure Notice 

Calculation ofCSP and RSP 

Arbitration Procedures Applicable to Section 1.6 to 1.10 inclusive and 
Section 2.12 

Form ofBuyer Guarantee to Support Directed Dispatch (LT) 

Section 16.7 Test Conditions 

Form of Acknowledgement of Secured Lender's Rights 

Form of Quarterly Report 

Key Equipment Suppliers 

Long Term Operating Plan 

Annual Operating Plan 
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ExhibitS 

Exhibit T 

ExhibitU 

Exhibit V 

Exhibit W 

Form of Company Representative Notice 

Form of Confidentiality Undertaking 

Form of Supplier Certificate re: Commercial Operation 

Form oflndependent Engineer's Certificate re: Commercial Operation 

Southwest GTA Emissions Measurement Methodology 

Exhibits I, 0, Q, R, S, T, U, and V, in the forms attached to this Agreement, reflect the 
corresponding forms appearing on the Buyer's Website as at the date of this Agreement. 
However, the Supplier acknowledges and agrees that the Buyer may, at any time and from time 
to time after the date of this Agreement, acting reasonably, without notice to the Supplier, amend 
or replace each such form of certificates, notice or report, and post such amended or replacement 
form on the Buyer's Website, and thereafter such amended or replaced furm as it appears on the 
Buyer's Website shall replace and shall be used by the Supplier or the Buyer, as the case may be, 
in the stead of the then current form. Accordingly, it is the responsibility of the. Supplier to 
ensure that the latest draft of the relevant form, as posted on the Buyer's Website, is used. 

1.3 Headings and Table of Contents 

The inclusion of headings and a table of contents in this Agreement are for convenience of 
reference only and shall not affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

1.6 IESO Market Rules and Statutes 

(a) Unless otherwise expressly stipulated, any reference in this Agreement to the 
IESO Market Rules or to a statute or to a regulation or rule promulgated under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the IESO Market Rules, statute, regulation, rule or provision as amended, re
enacted or replaced from time to time. In the event of any conflict or 
inconsistency with the IESO Market Rules and the terms of this Agreement, the 
IESO Market Rules shall govern to the extent of such conflict or inconsistency. 

(b) To the extent that there is an amendment to the IESO Market Rules following the 
date which is thirty (30) days prior to the date of the submission of the Proposal in 
response to the RFP, unless such amendment is stayed by the OEB, such that the 

26 

Southwest GTA Clean Energy Supply (CES) Contract-May 12, 2009 



Supplier's economics as contemplated hereunder after the introduction of such 
change do not substantially reflect the Supplier's economics as contemplated 
hereunder prior to the introduction of such change, then: 

(i) either Party shall notifY the other Party promptly and, in any event, within 
ten (10) Business Days upon becoming aware of the consequences of such 
change; 

(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good fuith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
charige in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fuil to reach agreement on the amendments described in 
Section 1.6(b)(ii) within sixty (60) days after the change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, if the Supplier fails to participate in such 
arbitration, the Supplier acknowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1.6(c)(iii). 

(c) The terms ofthis Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b)(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section 1.6(b )(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
. implement an award of the Arbitration Panel made pursuant to Section 

1.6(b )(iii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1.7, 
1.8, 1.9, and 1.10, or 2.12. 
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1.7 Introduction of the Day-Ahead Energy Forward Market 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (12) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
1.7(b) and 1.7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. If the Parties are unable to 
agree on the Buyer's proposal or that of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty ( 60) days after the date the Day-Ahead 
Energy Forward Market is opened for operation in Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, with such 
arbitration(s) to be conducted in accordance with the procedures set out in Exhibit 
K. However, if the Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent amendments to this Agreement made by the 
Buyer to implement such award of the Arbitration Panel set out in Section 
1.7(d)(iii) .. 

(b) For purposes of Section 1.7(a), the Replacement Price and the Replacement 
Provision(s) will be based on the following principles, with such modifications to 
take effuct from and after the date set out in Section 1.7(d): 

(i) in Exhibit J, all references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the "Replacement Price"); and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and Imputed Shut
Down Hour shall continue, but shall be modified (the "Replacement 
Provision(s)") by using information or prices made available under the 
Day-Ahead Energy Forward Market to deem an operating pattern for a 
facility with the attributes as set out in this Agreement that emulates a 
facility's commitment to maximize deemed operation during hours of 
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative Imputed Net Revenue, with due consideration for 
compensatory market-based payments that may be made available to such 
generators to offset incurred but non-recovered costs, and consideration 
for any other attributes which may be recognized within the Day-Ahead 
Energy Forward Market. 

(c) For purposes of Section 1.7(a), the following additional principles shall apply in 
Exhibit J if the Day-Ahead Energy Forward Market is opened for operation: 
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(i) Start-Up Costs shall continue to be imputed for only one (1) Start-Up per 
day in accordance with Exhibit J; 

(ii) the Facility shall continue to be deemed to commence and cease operation 
based on an Imputed Start-Up Hour and Imputed Shut-Down Hour as 
determined in accordance with the provisions of Section 1.7(b)(ii) above; 
and 

(iii) any amendments to this Agreement to accommodate the opening of the 
Day-Ahead Energy Forward Market as contemplated by this Section 1.7 
shall be made on the basis that the economic effect of such amendments 
substantially reflect the Supplier's economics as contemplated hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.7(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Day-Ahead Energy Forward Market was opened for operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section 1.7(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section 1.7(d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (I 0) Business Days after receipt of an invoice 
from the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof. If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage Ill of 
Exhibit J to Pre-Dispatch Prices and their use in determining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 
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1.8 Evolution of the IESO-Administered Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement Price, based on Section l.S(b), 
to the Supplier and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Evolution Event 
occurs, then the Replacement Price shall be determined by mandatory and binding 
arbitration, from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 

· the Supplier fails to participate in such arbitration, the Supplier acknowledges that 
it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.8(d)(iii). 

(b) For purposes of Section l.S(a), a "Price Evolution Event" means that the IESO 
Market Rules have changed (including the implementation ofLMP by the IESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward Market, as determined through the application of Section 1.7 is no longer 
provided for, and is replaced by another market-based price signal(s). In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section 1.8(d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output from 
the Facility (the "Replacement Price"); and 

(ii) it is expected that all other features of Exhibit J will be applicable. 

(c) If the IESO Market Rules are amended to provide for an installed capacity 
market, then either Party may propose, by notice in writing to the other Party; 
amendments to this Agreement and the Buyer and the Supplier and, at the Buyer's 
discretion, those Other Suppliers who are required by the Buyer to participate, 
shall then engage in good faith negotiations to amend this Agreement and the 
respective agreements of those Other Suppliers so as to facilitate the Supplier's 
participation in such installed capacity market, on the basis that the economic 
effect of such amendments substantially reflect the Supplier's economics as 
contemplated hereunder prior to the introduction of the installed capacity market. 
If the Parties fail to reach agreement on the amendments described in this Section 
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1.8(c), the matter shall be determined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance .with. the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section 1.8(d)(iii). 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Sections 1.8( a) or 1.8( c), as the case may be; 

(ii) by the agreement ofthe Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections 1.8( a) or 
1.8( c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
!.8(a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section 1.8( d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Sections 1.8(a) or 1.8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8(d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten (1 0) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate, calculated daily, from and 
including the time such payments were due to the date of payment thereof. 

(f) This Section 1.8 shall not apply in the circumstances addressed in Section 1.7 or 
2.12. 

1.9 Price Unavailability Events 

(a) If (i) the IESO or the Government of Ontario has made an announcement with the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
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authority, the Buyer shall propose Replacement Provision(s), based on Section 
1.9(b), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.9(c)(iii). 

(b) For purposes of Section 1.9(a), a "Price Unavailability Event" means that HOEP 
or the replacement value for HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1. 7, the replacement market
based price signals referred to in Section 1.8 is no longer available. In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section 1.9(c): 

(i) this Agreement will be amended as necessary to ensure the Supplier will 
participate in any revised processes determined by the IESO to facilitate 
commitment, dispatch, and/or outage scheduling; 

(ii) Exhibit J will be modified to defme the Imputed Net Revenue to be based 
on Imputed Variable Energy Costs for the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier for 
Electricity produced by the Contract Capacity. In calculating the Imputed 
Variable Energy Cost, the stated variables contained in Exhibit B of this 
Agreement will be used, and 

(iii) in Exhibit J, HOEP, or the replacement value for HOEP under a Day
Ahead Energy Forward Market as determined through the application of 
Section 1.7, or the replacement market-based price signals referred to in 
Section 1.8, will be replaced with the actual price received by the Supplier 
for Electricity produced by the Facility, 

and the modifications and amendments described in Sections 1.9(b)(i), 1.9(b)(ii) 
and 1.9(b)(iii) are collectively referred to as the "Replacement Provision(s)". 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1. 9( a); 
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(ii) by the agreement. of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.9(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.9(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Price Unavailability Event occurred. 

(d) Until such time as this Agreement is amended in accordance with Section 1.9( c), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section 1.9(a), provided that all such payments 
shall be subject to recalculation and readjustment as a result of the agreement or 
award set out in Section 1.9( c), and any Party owing monies to the other pursuant 
to such recalculation shall pay, within ten (I 0) Business Days after receipt of an 
invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof. 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1. 7 
and 1.8 or 2.12. 

1.10 Invalidity, Unenforceability, or Inapplicability oflndices and Other Provisions 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referretl to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good fuith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation that has so ceased or changed and this 
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Agreement shall be amended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good faith negotiations to substitute an 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordance with Section l.IO(d)) for determining an ahernate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetermination Date 
shall continue to be used for purposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section l.lO(e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 
for purposes of this Agreement, retroactive from the Gas Price Redetermination 
Date to the date that this Agreement is amended pursuant to Section 1.1 0( e), on 
which basis the Monthly Payment in respect of such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid, inapplicable or 
unenforceable, or that the basis for any index or price quotation is changed 
materially, or ifthe negotiations set out in Sections l.IO(a) or l.IO(b) or l.lO(c) 
are not successful, then if the Parties are unable to agree on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(s)") 
within thirty (30) days after either the giving of the notice under Section l.IO(a) 
or the occurrence of the event in Section l.IO(b) or l.IO(c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration from 
which there shall be no appeal, with such arbitration(s) to be conducted in 

· accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section l.IO(e)(iii); and 

(e) the terms ofthis Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.1 0( d); 

(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Section l.lO(d); or 
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(iii) by an amendment prepared by the B.uyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.1 0( d), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as applicable, having effect as of the date of 
the invalidity, inapplicability or unenforceability or from and after the date that 
the relevant index or quotation ceased to be published or the basis therefor is 
changed materially, as the case may be. 

This Section 1.10 shall not apply to the circumstances addressed in Sections 1.7, 1.8, 1.9 or 2.12. 

1.11 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the federal laws of Canada applicable therein. 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact. 
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ARTICLE2 
DEVELOPMENT AND OPERATION OF THE FACILITY 

2.1 Design and Construction of the Facility 

(a) The Supplier agrees to design and build the Facility using Good Engineering and 
Operating Practices and meeting all relevant requirements of the IESO Market 
Rules, Transmission System Code, the Connection Agreement, in each case, as 
applicable, and all other Laws and Regulations. The Supplier shall ensure that the 
Facility is designed, engineered and constructed to operate in accordance with the 
requirements of this Agreement during the Term. 

(b) The Supplier agrees to provide a single line electrical drawing which identifies the 
as-built Connection Point(s), clearly showing area transmission and distribution 
facilities, including the transmission station(s) that is electrically closest to the 
Facility. 

(c) The Supplier shall at no time after the date of this Agreement modifY, vary, or 
amend in any material respect any of the features or specifications of the Facility 
outlined in Exhibit A (the "Facility Amendment") without first notifYing the 
Buyer in writing and obtaining the Buyer's consent in writing, which consent 
shall not be unreasonably withheld, provided that it shall not be unreasonable for 
the Buyer to withhold its consent to any modification, variation or amendment 
which would, or would be likely to, materially adversely affect the ability of the 
Supplier to comply with its obligations under this Agreement. Any Facility 
Amendment that has not been consented to by the Buyer (other than in instances 
where such consent has been unreasonably withheld) shall, if not removed within 
ten (10) Business Days after such Facility Amendment occurred, constitute a 
Supplier Event of Default. Without limiting the generality of the foregoing, and 
for purposes of this paragraph, the failure of the Facility to have a Connection 
Point as described in Exhibit A shall be deemed to be a Facility Amendment. 

(d) If the Buyer's consent in writing has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2.1 (c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, effective at the time stated in such 
notice. If the Buyer's consent has been given in relation to an increase in the 
Contract Capacity pursuant to Section 2.1 (c) the Contract Capacity shall be 
increased to the higher amount, effective as of the time stated in such notice, 
provided that: 

(i) such increase shall not be effective until the Supplier performs a Capacity 
Check Test confirming the increased amount of the Contract Capacity; and 

(ii) the Supplier has delivered to the Buyer an amount of Completion and 
Performance Security corresponding to the increased amount of the 
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Annual Average Contract Capacity as calculated in accordance· with 
section 6.1. · 

(e) For purposes of Section 2.1(c), in the event that the Nameplate Capacity of the 
Facility will be reduced as a result of a term, condition, or restriction imposed by, 
or contained in a permit, certificate, licence or other approval issued by, a 
Governmental Authority in respect of the Facility, then the amount by which such 
Nameplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity, with any excess of the reduction of tlie Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

(f) The Supplier shall incorporate emissions limits for NOx and CO that do not 
exceed the respective Emissions Limits into the Environmental Review Report or 
the completed environmental assessment for the Facility, and into the Supplier's 
application to the Ontario Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit for the Facility with a specific request in such 
application that such emissions limits be imposed as conditions of such Certificate 
of Approval. Notwithstanding the foregoing, where the Supplier completed the 
Environmental Review Report or the environmental assessment for the Facility 
and has received a Certificate of Approval (Air) Operating Permit in respect of 
the Facility prior to the date of this Agreement, the Supplier shall instead apply to 
the Ontario Ministry of the Environment to amend such permit such that 
emissions limits for NOx and CO that do not exceed the respective Emissions 
Limits are imposed as an additional or amended condition of such Certificate of 
Approval. 

(g) The Supplier shall diligently pursue the applications or requests to the Ontario 
Ministry of the Environment under Section 2.1(f), and shall advise the Buyer from 
time to time, upon request, as to the Supplier's progress in that regard. The 
Supplier shall provide to the Buyer a copy of the application for the Certificate of 
Approval (Air) Operating Permit (or the application or request to the Ontario 
Ministry of the Environment to amend such permit, as the case may be), as well 
as the Certificate of Approval (Air) Operating Permit (or the amended Certificate 
of Approval (Air) Operating Permit, as the case may be) when received. 

2.2 Additional Development and Construction Covenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario. 
The Supplier agrees that the Facility shall have a Conrtection Point as set out in 
Exhibit A and shall affect supply or demand in the IESO-Administered Markets. 

(b) The Supplier agrees to arrange, at its expense (including the payment of all 
Supplier Connection Costs), for all Facility connection requirements in 
accordance with the Connection Agreement to permit the delivery ofElectricity to 
the IESO-Controlled Grid. The Supplier agrees to provide to the Buyer a copy of 
the Customer Impact Assessment final report and the executed Connection Cost 
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Recovery Agreement within ten (10) Business Days of the Supplier's receipt of 
each of such documents. 

(c) The Supplier agrees to provide, at its expense, all power system components and 
associated facilities on the Supplier's side of the Connection Point, including all 
connection lines from the Facility to the Connection Point and all transformation, 
switching, synchronizing, protection and control, teleprotection, metering, and 
auxiliary equipment (such as grounding, monitoring and testing equipment), 
pursuant to requirements deemed necessary by the IESO and the Transmitter (and 
as specified in the System Impact Assessment and the Customer Impact 
Assessment, as applicable) to protect the safety and security of the IESO
Controlled Grid and its customers. The equipment to be so provided by the 
Supplier shall include such electrical equipment as the IESO or the Transmitter 
deem necessary, from time to time, for the safe and secure operation of the IESO
Controlled Grid as required by the IESO Market Rules and the Transmission 
System Code. 

(d) The Supplier agrees to provide, at its expense, a Continuous Emissions 
Monitoring (CEM) system to measure actual emissions of NOx, CO, and 02 in 
compliance with all requirements of section 7.1 of MOE Guideline A-5, all 
requirements and specifications of the Certificate of Approval (Air) for the 
Facility, as amended from time to time, and all requirements of the Southwest 
GTA Emissions Measurement Methodology. Notwithstanding anything in 
Section 7.1 of MOE Guideline A-5 and the Certificate of Approval (Air) for the 
Facility, such CEM system must be installed and operational prior to the 
performance and generation tests for purposes of Section 2.6(a)(i). 

2.3 Allocation and Treatment of Transmitter Connection Costs and Network Upgrade 
Costs 

(a) The Buyer shall reimburse the Supplier for all Transmitter Connection Costs 
incurred by the Supplier on the following basis: 

(i) The Supplier shall pay all Transmitter Connection Costs to the Transmitter 
as and when due. 

(ii) The Supplier shall submit to the Buyer an invoice itemizing and 
describing the Transmitter Connection Costs, together with copies of each 
of the paid receipts issued by the Transmitter to the Supplier. If the 
Transmitter Connection Costs are adjusted subsequent to COD, the 
Supplier shall forthwith provide written evidence thereof to the Buyer. 

(iii) The Buyer shall, within a reasonable time, review the Supplier's invoices 
and copies of each of the paid receipts to verify that all of the amounts 
described in each such invoice constitute Transmitter Connection Costs 
paid by the Supplier to the Transmitter. The Supplier consents to the 
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Transmitter disclosing to the Buyer, on request, all information relating to 
Transmitter Connection Costs, including any information provided by the 
Supplier to the applicable Transmitter that relates to, or affects, 
Transmitter Connection Costs. 

(iv) Subject to the Buyer's review and approval of the Supplier's invoices and 
paid receipts for Transmitter Connection Costs, the Buyer will reimburse 
such Transmitter Connection Costs (for greater certainty, without any 
interest accruing from the date such amounts were paid by the Supplier) to 
the Supplier on or before the later of (i) the date which is sixty (60) days 
after submittal of each invoice and (ii) the date that is one year prior to the 
Milestone Date for Commercial Operation of the Facility. 

(v) Ifthe OEB issues an order or directive resulting in an increase or decrease 
in the Transmitter Connection Costs to be paid by the Supplier, then the 
amount of Transmitter Connection Costs shall be deemed, from the date of 
such order or directive, to be adjusted by the amount of such increase or 
decrease, and the adjusted unpaid amount or excess reimbursement shall 
be paid by the Buyer to the Supplier, or by the Supplier to the Buyer, as 
applicable, within sixty (60) days after the date that the OEB issues such 
order or directive. 

(vi) If this Agreement has been terminated by the Buyer as a result of a 
Supplier Event of Default, then in addition to any o.ther remedies available 
to the Buyer under this Agreement, the Supplier shall forfeit all rights to 
receive any payments not reimbursed to the Supplier pursuant to Section 
2.3(a)(iv) as of the Termination Date on account of Transmitter 
Connection Costs, as liquidated damages and not as a penalty. 

(b) The Supplier agrees to cause the Transmitter to construct all Network Upgrades 
that may be required to permit the delivery of Electricity and Related Products 
from the Facility to the IESO-Controlled Grid. The Supplier acknowledges that 
the responsibility for Network Upgrade Costs shall be allocated as between the 
Transmitter and the Supplier as set forth in the Transmission System Code 
provided, however, that if pursuant to an order or directive of the OEB or 
pursuant to the Transmission System Code, the Supplier is required to pay, 
without reimbursement, any Network Upgrade Costs, then the provisions of 
Section 2.3(a) shall apply to such unreimbursed Network Upgrade Costs paid by 
the Supplier, mutatis mutandis. 

2.4 Allocation and Treatment of Supplier Connection Costs 

If the OEB issues an order or directive resulting in a Transmitter, instead of the Supplier as a 
generator, being responsible for the payment of any Supplier Connection Costs, then the Supplier 
shall provide written notice to the Buyer of the issuance of such order or directive within ten (1 0) 
Business Days of its issuance, and the Supplier shall cooperate in good faith with the Buyer and 
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the Transmitter as required by the Buyer to assess the amount of Supplier Connection Costs for 
which the Supplier is no longer responsible. Notwithstanding anything in this Agreement to the 
contrary, the Net Revenue Requirement applicable from and after the effective date of such order 
or directive shall be reduced, by mutual agreement, by an amount commensurate with such 
reduction in Supplier Connection Costs as a result of such OEB order or directive, amortized on 
a straight-line basis over the balance of the Term. 

2.5 Milestone Dates 

(a) The Supplier acknowledges that time is of the essence to the Buyer with respect to 
attaining Financial Closing and Commercial Operation of the Facility by their 
corresponding Milestone Dates set out by the Supplier in Exhibit F, and the 
Parties agree: 

(i) that each of the Milestone Events corresponding to: 

(A) Financial Closing; and 

(B) attaining Commercial Operation of the Facility, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (5) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to: 

(C) $50 per MW multiplied by the Annual Average Contract Capacity 
(as would be determined from and after the COD) for each 
calendar day after the Milestone Date in respect of Financial 
Closing; 

(D) the amount of (1) $150 per MW multiplied by (2) the Annual 
Average Contract Capacity (as would be determined from and after 
the COD) for calendar day after the Milestone Date, in respect of 
Commercial Operation of the Facility until the Commercial 
Operation has been achieved. 

However, if Commercial Operation of the Facility is achieved on or before its 
corresponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following COD; 

(b) The maximum time period that liquidated damages shall be calculated and 
payable under Section 2.5(a) by the Supplier: 

(ii) for failure to meet the Milestone Date in respect of Financial Closing, 
shall be ninety (90) days; and 
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(iii) for failure to meet the Milestone Date in respect of Commercial Operation 
of the Facility, shall be five hundred and forty-five (545) days. 

(c) if prior to Financial Closing or the date of receipt by the Buyer of the Completion 
and Performance Security, there occurs or arises any incident, event or 
circumstance which results, or is likely to result, in a delay in the aggregate of 
thirty (30) days or more in the achievement of Commercial Operation following 
the Milestone Date therefor, including delays arising from events of Force 
Majeure, the Party first becoming aware of such delay or likely delay shall 
promptly (and, in any event, within ten (10) Business Days) notify the other Party 
and the Parties shall meet to discuss strategies for eliminating or reducing, to the 
extent possible and practicable to do so, the impact of such delay on the 
development, construction and/or commissioning of the Facility in order to 
achieve Commercial Operation by the Milestone Date therefor. 

(d) If there occurs or arises any incident, event or circumstance which results, or is 
likely to result, in a delay in the aggregate of thirty (30) days or more in achieving 
the Environmental and Site Plan Milestone Events as described in Exhibit F 
following the respective Milestone Date therefor (for greater certainty including 
delays arising from events of Force Majeure), the Party first becoming aware of 
such delay or likely delay shall promptly (and, in any event, within ten (10) 
Business Days) notify the other Party and the Parties shall meet to discuss 
strategies for eliminating or reducing, to the extent possible and practicable to do 
so, the impact of such delay on the development, construction and/or 
commissioning of the Facility in order to achieve Commercial Operation by the 
Milestone Date therefor. 

2.6 Requirements for Commercial Operation 

(a) The Facility will be deemed to have achieved "Commercial Operation" at the 
point in time when the Buyer has received: 

(i) an IE Certificate, in the form set out in Exhibit V, stating that: 

(A) the Facility has been completed in all material respects, excepting 
punch list items that do not materially and adversely affect the 
ability of the Facility to operate in accordance with this 
Agreement; 

(B) the Connection Point of the Facility is at the location specified in 
Exhibit A; 

(C) the Facility has been constructed, connected, commissioned and 
synchronized to the IESO-Controlled Grid, such that at least 100% 
of the Contract Capacity for the Facility is available to generate 
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Electricity in accordance with the requirements of all applicable 
Laws and Regulations; 

(D) the Facility has generated Electricity in compliance with all Laws 
and Regulations for four ( 4) continuous hours at an uninterrupted 
rate not less than 100% of the Contract Capacity for the Facility. 
This requirement shall be evaluated based on calculation of the 
generator output at the Delivery Point net of any Station Service 
Loads, in accordance with the Metering Plan, and shall be satisfied 
if the energy output in each of the four ( 4) hours (in MWh), 
divided by one hour, is equal to or greater than the Contract 
Capacity for the Facility. The Supplier acknowledges and agrees 
that the Contract Capacity for the Facility and the Station Service 
Loads, as may be measured by the foregoing test, shall not be 
adjusted for ambient weather or other conditions whatsoever; 

(E) during each ofthe four ( 4) continuous hours referenced in Section 
2.6(a)(iv) for purposes of Electricity generation, the actual 
emissions of NOx and CO, as determined using the Southwest 
GTA Emissions Measurement Methodology (except that the actual 
readings will be averaged over such 4 continuous hours instead of 
24 cumulative hours), did not exceed the respective Emissions 
Limits. The Supplier acknowledges and agrees that the satisfaction 
of this requirement does not relieve the Supplier of its obligations 
to comply with all requirements under this Agreement relating to 
emissions of NOx and CO including those obligations set out in 
Section 2.8(e); 

(F) it has been demonstrated, through performance testing in 
accordance with PTC 46-1996 Performance Test Code on Overall 
Plant Performance for a combined cycle generation facility or 
other equivalent international performance test procedures agreed 
to by the Buyer acting reasonably, an electrical output, measured at 
the Delivery Point net of any Station Service Loads, demonstrating 
the maximum capacity of the Facility and the Facility has achieved 
the Contract Capacity for the Facility. A copy of the performance 
test report is to be attached to the Independent Engineer's 
certificate. For greater certainty, any obligations of the Supplier 
under this Agreement relating to or premised upon the amount of 
Nameplate Capacity shall remain in effect, unamended, 
notwithstanding that the maximum capacity of the Facility as 
demonstrated during the performance test may be less than the 
Nameplate Capacity; 
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(G) it has been demonstrated that the Facility has a minimum Ramp 
Rate over a single five minute interval of at least ''x" MW/minute, 
where "x" is a value equal to 4% of the Nameplate Capacity for the 
applicable Season; and 

(ii) a Supplier's Certificate, in the form set out in Exhibit U, together with 
such documentation required to be provided under such form to the Buyer. 

The Buyer or its Representative shall be entitled, at the Buyer's option, to attend 
the performance and generation tests for purposes of Sections 2.6(a)(iv) and (vi), 
and the Supplier shall provide to the Buyer confrrmation in writing of the timing 
of such tests at least ten (10) Business Days in advance. 

(b) The Buyer shall notify the Supplier in writing within ten (10) Business Days 
following receipt of the IE Certificate and the Supplier's Certificate re: 
Commercial Operation as to whether the IE Certificate, Supplier's Certificate, and 
the documentation provided by the Supplier under the Supplier's Certificate are 
acceptable to the Buyer, acting reasonably. If the Buyer determines that the IE 
Certificate, Supplier's Certificate, or such documentation provided by the 
Supplier under the Supplier's Certificate are not acceptable to the Buyer, the 
Buyer shall at the time of such notification provide to the Supplier reasonable 
particulars in respect of the deficiencies in the IE Certificate, Supplier's 
Certificate, or such documentation. 

2.7 Buyer Information During Design and Construction 

Prior to COD, the Supplier shall provide the Buyer with progress reports as follows: 

(a) By the fifteenth (15th) day of each calendar quarter following the date of this 
Agreement and continuing until COD, the Supplier shall provide the Buyer with 
quarterly progress reports substantially in the form of Exhibit 0, describing the 
status of efforts made by the Supplier to meet each Milestone Date and the 
progress of the design and construction work and the status of permitting and 
approvals relating to the Facility. Such quarterly progress reports shall report on 
the progress of all applicable Reportable Events. At the Buyer's request, the 
Supplier shall provide an opportunity for the Buyer to meet with appropriate 
personnel of the Supplier to discuss and assess the contents of any such Quarterly 
Progress Report. The Supplier acknowledges that the Quarterly Progress Reports 
and photographs of the Facility may be posted or printed by the Buyer on its 
website or in publications. 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice of any 
material incident, event or concern which may occur or arise during the course of 
the development, construction or commissioning of the Facility, promptly and, in 
any event, within ten (1 0) Business Days following the later of: (i) the Supplier 
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becoming aware of any such incident, event or concern occurring or arising; and 
(ii) the Supplier becoming aware of the materiality of same, with such timing in 
each case based upon the Supplier having acted in accordance with Good 
Engineering and Operating Practices. 

(c) At the Buyer's request, the Supplier shall provide an opportunity for the Buyer to 
participate as an observer in the Supplier's regular project meetings with its EPC 
Contractor or Other Contractor(s), if any. A copy of the minutes of the project 
meeting shall be provided to the Buyer if the Buyer participates as an observer at 
any such meeting. 

2.8 Operation Covenants 

(a) The Supplier agrees to own the Facility during the Term and to operate and 
maintain the Facility during the Term using Good Engineering and Operating 
Practices, and meeting all applicable requirements ofthe IESO Market Rules, the 
Transmission System Code, the Connection Agreement and all other Laws and 
Regulations. For certainty, the Parties acknowledge that the Buyer is not 
purchasing from the Supplier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold harmless the Indemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fmes, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any fmes or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act 
(Ontario), the Dangerous Goods Transportation Act (Ontario) or other similar 
legislation, whether federal or provincial and all as amended from time to time, 
except to the degree that such discharge shall have been due to the negligence or 
wilful misconduct of the Indemnitees. 

(c) A Supplier who is also a load facility under the IESO Market Rules shall be solely 
responsible for all charges (net of any applicable credits) in relation to Electricity 
consumed by it in order to operate the Facility in accordance with this Agreement. 

(d) The Supplier shall design and construct the Facility so that: 

(i) if the Facility is configured in an "n x 1" combined-cycle configuration 
(i.e. where more than one gas turbine generator supplies a single steam 
turbine generator), then under conditions. where the steam turbine 
generator is not able to deliver any Electricity ("STG Failure"), one or 
more gas turbine generators are able to supply 45% or more of the 
Contract Capacity to the Connection Point within 30 minutes of the STG 
Failure; 
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(ii) if the Facility is configured in an "n x m" combined-cycle configuration 
(i.e. where "n" is the number of gas turbine generators and "m" is more 
than one steam turbine generators), then under conditions where one or 
more steam turbine generators is not able to deliver any Electricity to the 
Connection Point or where one or more of the gas turbine generators is not 
able to deliver any Electricity to the Connection Point ("Generator Set 
Failure"), one or more of the remaining gas turbine generators and/or 
steam generators are able to supply 45% or more of the Contract Capacity 
to the Connection Point within 30 minutes of the Generator Set Failure; 
and 

(iii) irrespective of the configuration of the Facility in Sections 2.8(e)(i) and 
(ii) above, if one of the connection circuits between any gas turbine 
generator or steam turbine generator and the Connection Point is unable to 
deliver Electricity ("Connection Circuit Failure"), then sufficient 
switching exists so that 45% or more of the Contract Capacity can be 
delivered to the Connection Point on the remaining connection circuit(s) 
within 30 minutes of the Connection Circuit Failure. 

(e) In addition to meeting all requirements set out in the Environmental Protection 
Act (Ontario) and regulations thereunder (including Ontario Regulation 419/05 
Air Pollution -Local Air Quality), as well as the MOE Guideline A~5, and any 
other regulatory requirements to which the Facility is subject, the proposed 
Facility must meet the specific limitations regarding air emissions set out in 
Exhibit A. The emissions of NOx and CO, as measured using the Southwest 
GTA Emissions Measurement Methodology, shall not exceed the respective 
Emissions Limits, including at the time of attaining Commercial Operation with 
reference to Section 2.6(a)(i)(E) and during any Capacity Check Test pursuant to 
Section 15.6(g). The Supplier shall forthwith provide written evidence of such 
compliance from time to time upon request by the Buyer. The Supplier shall 
forthwith provide to the Buyer written notice, and a full copy, of any Provincial 
Officer's Order issued by the Ministry of the Environment or any information 
commencing a proceeding under Part III of the Provincial Offences Act (Ontario) 
relating to emissions ofNOx or CO from the Facility that exceed or are alleged to 
exceed the respective Emissions Limits, and shall provide forthwith from time to 
time copies of all further documents and correspondence relating to such Order or 
proceeding. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Facility as required by the 
IESO Market Rules. The Supplier agrees to allow the Buyer to have viewing 
access rights only to the revenue-quality interval meter data of the Facility to 
calculate the output of Electricity from the Facility net of any Station Service 
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Loads and inclusive for any loss adjustment factors by establishing an Associated 
Relationship between the Buyer and the Delivery Point of the Facility within the 
MVPortlet application tool (or the equivalent thereof), at no cost to the Buyer. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and during normal business hours, the metering equipment 
to confirm the accuracy of the Metering Plan, and the meter data of Facility to 
confirm the accuracy of such data. The Supplier shall have the Metering Plan 
approved by the Buyer and shall deliver a copy to the Buyer for its approval no 
later than sixty (60) days prior to the Milestone Date for the first Commercial 
Operation test pursuant to Section 2.6. The Buyer agrees to review the Metering 
Plan submitted by the Supplier and to either approve the plan or provide the 
Supplier with its comments within fifteen (15) Business Days after receipt. The 
Supplier will provide the Buyer with a commissioning report for all revenue 
meters referenced in the Metering Plan prior to any use of metered data for the 
purposes expressed in Section 15.6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer commencing the day prior to the Term 
Commencement Date and continuing every day throughout the Term, to receive 
Directed Dispatch Orders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G. 

2.10 Insurance Covenants 

(a) The Supplier hereby agrees to put in effect and maintain, or cause its contractors, 
where appropriate, to maintain, from the commencement of the construction of 
the Facility to the expiry of the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business of 
developing and operating the Facility would maintain including the policies set 
out in this Section 2.10. All insurance policies to be effected and maintained as 
required hereunder shall: 

(i) be placed with insurers licensed to underwrite insurance in the Province of 
Ontario and having an overall A.M. Best's Rating of at least A- (except in 
the case of automobile liability insurance where the minimum rating of the 
insurer shall be B+); and 

(ii) be capable of being reviewed and altered during the term of the policy to 
account for any changes in Laws and Regulations which affect coverage 
of the risk insured. 

(b) The Supplier shall put in effect and maintain, or cause its contractors, where 
appropriate, to maintain, at a minimum, the following insurance policies: 
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(i) "all-risk" property insurance covering property of every description 
insuring not Jess than the full replacement value of the Facility; and 

(A) for the period prior to the COD: 

(1) shall be in the joint names of at least the Supplier and its 
principal contractors, with no co-insurance restriction; the policy 
shall include as additional insureds all subcontractors and the 
coverage shall not be less than the insurance required by IB C 
Fonils 4042 and 4047, extended to include testing and· 
commissioning, or their equivalent replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period of not Jess than twelve (12) months 
and a deductible waiting period of not more than ninety (90) days; 
and 

(B) for the period from and after the COD: 

(1) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual Joss sustained basis with a waiting period of not more than 
ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
Indemnitees. Deductibles for these policies shall not exceed $500,000 for 
all losses (other than damage to Equipment (as defmed below) which will 
be subject to the deductibles set forth in Section 2.10(b)(ii)), except for 3% 
of full replacement value of damage to property (with a minimum 
deductible of $500,000) for damage to property arising from or relating to 
each of flood and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the COD, its principal contractors, insuring not Jess 
than the full replacement value of the boilers, machinery, pressure vessels, 
electrical and mechanical machines, air conditioning and refrigeration 
systems, computers, communications and electronic systems, service 
supply objects, heat recovery steam generator units, steam turbine 
generator units, generator step-up transformer units and combustion gas 
turbine generator units and all other equipment forming part of the Facility 
(the "Equipment"). The coverage shaH not be Jess than the insurance 
provided by the forms known and referred to in the insurance industry as 
"Comprehensive Boiler and Machinery Form" or "Equipment Breakdown 
Insurance". This policy shall contain a waiver of subrogation in favour of 
the Indemnitees. Deductibles in respect of this policy or the portion of the 
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"all risk" property insurance relating to the Equipment (as described in 
Section 2.10(b)(i)) shall not exceed: 

(A) $3,000,000 for property damage ansmg from and relating to 
testing and commissioning of Equipment prior to the COD; and 

(B) $3,000,000 for property damage arising from and after the COD; 

Equipment breakdown insurance coverage may be obtained as part of the 
"all risk" property insurance. · 

(iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or performance of its obligations under this Agreement, 
to an inclusive limit of not less than $10,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitees. The coverage provided shall not be less than the insurance 
required by IBC Form 2100-2, 4-1998 (or its equivalent replacement) and 
IBC Form 2320 (version in effect as at the date hereof or its equivalent 
replacement). The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
for a period of not less than twenty-four (24) months after the 
COD; 

(B) cross-liability and severability of interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liability (if applicable and with applicable sublimits); 

(E) blanket contractual liability of the Supplier under this Agreement; 

(F) damage arising from shoring, blasting, excavating, underpinning, 
demolition pile driving and caisson work, work below ground 
surface, tunnelling, and grading (if applicable); 

(G) non-owned automobile liability with blanket contractual coverage 
for hired automobiles; 

(H) ·. liability on the part of the Supplier resulting from activities or 
work perfonned by its contractors and subcontractors; and 
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(I) coverage shall be on an occurrence basis (and not a claims made 
basis). 

(iv) automobile liability insurance, providing coverage for owned, non-owned 
or hired automobiles with a combined single liability limit of not less than 
$2,000,000 per occurrence; 

(v) environmental impairment liability insurance, providing coverage for first 
party property damage and site clean-up and any third party claims for 
bodily injury, property damage and clean-up for any environmental 
incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $200,000. This policy shall 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional insurance required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the COD and the period from and after the COD. 

(d) The Supplier shall provide the Buyer with proof of the insurance required by this 
Agreement in the form of valid certificates of insurance that reference this 
Agreement and confirm the required coverage on or before the commencement of 
the construction of the Facility, and renewals or replacements on or before the 
expiry of any such insurance. The policies for the insurance coverage under 
Sections 2.1 O(b )(i), (ii), (iii), and (v) shall be endorsed to provide the Buyer with: 

(i) not less than sixty (60) days notice in writing in advance of any 
termination, cancellation or non-renewal thereof; and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty (60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten (10) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insurance, insurance policy or other evidence of compliance with this Section 
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2.10 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.10. 

(e) Ifthe Supplier is subject to the Workplace Safety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Facility. 
In addition, the Supplier shall, from time to time at the request of the Buyer, 
provide additional Workplace Safety and Insurance Act clearance certificates. 
The Supplier agrees to pay when due, and to ensure that each of its contractors 
and subcontractors pays when due, all amounts required to be paid by it and its 
contractors and subcontractors, from time to time from the commencement of 
construction of the Facility, under the Workplace Safety and Insurance Act 
(Ontario), failing which the Buyer shall have the right, in addition to and not in 
substitution for any other right it may have pursuant to this Agreement or 
otherwise at law or in equity, to pay to the Workplace Safety and Insurance Board 
any amount due pursuant to the Workplace Safety and Insurance Act (Ontario) 
and unpaid by the Supplier or its contractors and subcontractors and to deduct 
such amount from any amount due and owing from time to time to the Supplier 
pursuant to this Agreement together with all costs incurred by the Buyer in 
connection therewith. 

(f) In addition to all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier fails to comply with this Section 2.10, the Buyer shall 
have the right (but not the obligation) to: 

(i) obtain any and all insurance policies that the Supplier has failed to obtain 
and maintain or in respect of which the Supplier has failed to notifY the 
Buyer in the manner contemplated herein. The Buyer shall have the right 
to deliver an invoice to the Supplier containing a statement of the 
reasonable costs of obtaining such insurance policies, together with any 
associated administrative and legal and other reasonable costs 
(collectively, the "Insurance Costs") and the Supplier shall within ten 
(10) days of the date of receiving such invoice pay to the Buyer an amount 
equal to the Insurance Costs, irrespective of whether or not the Buyer 
proceeds to obtain or has in fact obtained any such insurance po !icy or 
policies. The Parties agree that the Insurance Costs are a reasonable pre
estimate of damages and not a penalty. If the Supplier fails to pay to the 
Buyer the amount of the Insurance Costs, the Buyer shall be entitled to 
draw and retain from the Completion and Performance Security the 
amount of the Insurance Costs; or 

(ii) withhold any Contingent Support Payment until such time as the Supplier 
provides the certificates of insurance or copies of insurance policies as 
required under this Section 2.10. 
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(g) Where the Supplier is made up of more than one legal entity (whether in the form 
of partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
an irrevocable direction designating one such legal entity as responsible for all 
insurance matters under this Section 2.1 0, and for the provision of information in 
relation thereto to the Buyer as contemplated in this Agreement, and such entity 
shall be so responsible. The Supplier agrees that such designate shall be 
authorized to bind the Supplier and all legal entities constituting the Supplier in 
respect of all matters relating to this Section 2.1 0. 

2.11 Compliance with Laws and Regulations and Registration with the IESO 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each furnish, in a timely manner, information to 
Governmental Authorities and shall each obtain and maintain in good standing 
any licence, permit, certificate, registration, authorization, consent or approval of 
any Govermnental Authority required to perform or comply with their respective 
obligations under this Agreement, including such licensing as is required by the 
OEB. Without limiting the generality of the foregoing, the Supplier agrees to 
meet all applicable Facility registration requirements as specified in the IESO 
Market Rules. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pursuant to the IESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier as the "Metered 
Market Participant" and the IESO, and any costs incurred by the Supplier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly determined pursuant to Section 1.6, 1.7, 1.8 
or 1.9 hereof. 

2.12 Environmental Attributes 

(a) The Supplier shall from time to time during the Term of this Agreement obtain, 
qualifY, and register with the relevant authorities or agencies all Environmental 
Attributes that are created by, or allocated or credited to, the Facility pursuant to 
Laws and Regulations (including the Ontario Emissions Trading Program, if 

. applicable to the Facility) (collectively, the "Regulatory Environmental 
Attributes"). 

(b) The Supplier shall be entitled to any and all right, title and interest in any 
Regulatory Environmental Attributes attributable to the Facility that were 
available under the Ontario Emissions Trading Program as of March 13, 2009 
("OETP Attributes"). However, the amount of the Supplier's entitlement to any 
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such OETP Attributes shall be determined with reference to the levels in effect 
under the Ontario Emissions Trading Program as of the date of the Supplier's 
claim from time to time to any such entitlement. For certainty, revenue arising 
from such OETP Attributes will not be included in Imputed Net Revenue for 
purposes of Exhibit J. 

(c) With respect to Regulatory Environmental Attributes, other than OETP 
Attributes: 

(i) The Buyer shall be entitled to any and all right, title and interest in any 
Regulatory Environmental Attributes created, credited or allocated to the 
Facility in an amount related to Contracted Facility Operation; and 

(ii) The Supplier shall be entitled to any and all right, title and interest in any 
remaining Regulatory Environmental Attributes net of the Buyer's 
entitlement in Section 2.12(c)(i). 

Further to Section 16.13, each of the Supplier and the Buyer shall do all such 
further acts and execute and deliver or cause to be done, executed or delivered all 
such further acts, deeds, documents, assurances and things as may be required, 
acting reasonably, in order to give effect to the provisions of this Section 2.12(c), 
including assigning, transferring or, if necessary, holding in trust for the other 
Party, such Regulatory Environmental Attributes. 

(d) The Supplier shall not participate in any voluntary programs with respect to any 
Environmental Attributes associated with the Facility without the prior written 
consent of the Buyer, which consent may be unreasonably withheld. 

(e) The Parties acknowledge that the Government of Canada and the Government of 
Ontario may, from time to time during the Term of this Agreement, implement 
Laws and Regulations covering Greenhouse Gas emissions that may be applicable 
to the Facility and that may contain provisions requiring the Facility to have, 
obtain and/or retire permits, credits, allowances, offsets, or similar instruments or 
other compliance mechanisms ("GHG Emissions Credits") in connection with 
the emission of Greenhouse Gases due to the operation of the Facility or prescribe 
other compliance mechanisms (the "GHG Laws and Regulations"). If the GHG 
Laws and Regulations are promulgated, and once the applicable details of the 
GHG Laws and Regulations and the details of their application to the Facility are 
known, then notwithstanding Section 2.12(c), the Buyer agrees to propose such 
amendments to this Agreement (the "Replacement Provision(s)") to the Supplier 
and, at the Buyer's discretion, to all of the Other Suppliers who are required by 
the Buyer to participate; based on the principles set out in Section 2.12(f) (the 
"GHG Amendment Principles''). If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the applicable details of the GHG Laws 
and Regulations have been published in final form, then the Replacement 
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Provision(s) shall be determined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration( s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel pursuant to Section 2.12(g). 

(f) For the purposes of Section 2.12( e), the GHG Amendment Principles upon which 
the Replacement Provision(s) will be based are as follows: 

(i) The objective of the amendments, together with the GHG Laws and 
Regulations, will be to substantially reflect the economics of the Supplier 
under this Agreement with respect to Contracted Facility Operation prior 
to the implementation of the GHG Laws and Regulations. 

(ii) If GHG Emissions Credits are created by, or allocated or credited to, the 
Facility, such GHG Emissions Credits will be allocated to the operation of 
the Facility based on: 

(A) the requirements of Contracted Facility Operation; and 

(B) the requirements of operation of the Facility that is not Contracted 
Facility Operation, if and to the extent that the requirements of 
Contracted Facility Operation have been satisfied. 

(iii) If GHG Emissions Credits are required by GHG Laws and Regulations for 
Contracted Facility Operation and the amount of GHG Emission Credits, 
if any, allocated to Contracted Facility Operation is less than the amount 
required by GHG Laws and Regulations for Contracted Facility Operation, 
the amendments may include, at the option of the Buyer: 

(A) amendments to Exhibit J; or 

(B) the addition of provisions which allow or require the Buyer to pay 
to the Supplier the reasonable cost of any required GHG Emissions 
Credits beyond the amount that are available to the Supplier 
(acting prudently and excluding transaction costs); or 

(C) the addition of provisions which allow or require the Buyer to 
obtain the GHG Emissions Credits and transfer them to the 
Supplier at no cost to the Supplier; or 
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(D) the addition of provisions which allow or require the Buyer to pay 
any compliance penalties associated with any deficit in required 
GHG Emissions Credits; or 

(E) the addition of provisions which enable the Buyer to require the 
Supplier to stop delivering Electricity beyond a specified amount 
below the maximum amount of Contracted Facility Operation 
otherwise permitted under this Agreement together with the 
necessary amendments to Exhibit J. 

(iv) IfGHG Emissions Credits are required by GHG Laws and Regulations for 
Contracted Facility Operation and the amount of GHG Emission Credits, 
if any, allocated to Contracted Facility Operation is greater than the 
amount required by GHG Laws and Regulations for Contracted Facility 
Operation, the Buyer shall be entitled to any and all right, title and interest 
in any such excess GHG Emissions Credits. 

(v) lfGHG Emissions Credits are required by GHG Laws and Regulations for 
the operation of the Facility that is not Contracted Facility Operation, the 
Supplier is solely responsible for ensuring that it has a sufficient amount 
of GHG Emissions Credits for such operation. 

(g) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 2.12(f); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Pane~ made pursuant to Section 2.12(f); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
2.12(f), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the applicable details of such GHG Laws and Regulations, and 
their effect on Contracted Facility Operation, were known. 

ARTICLE3 
DISPATCH OPTIONS 

3.1 Rights to Dispatch the Facility 

The Buyer shall have the right, from time to time throughout the Term, to select the dispatch 
mechanism governing the Facility (the "Dispatch Rights") in every given hour of the Term in 
accordance with, and subject to, the provisions of this Article 3. 
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3.2 Available Dispatch Options 

The Buyer's Dispatch Rights shall be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of the Dispatcher Under the Directed Dispatch Option 

(a) The Buyer shall be entitled, without the consent of the Supplier, to appoint any 
Person from time to time throughout the Term and for any stated length of time 
up to the balance of the Term (the "Dispatcher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment of the Dispatcher will be made on the following basis: 

(i) the Buyer will provide written notice to the Supplier at least five (5) 
Business Days prior to the exercise of Dispatch Rights by the Dispatcher; 

(ii) the Dispatcher shall be entitled, during the term of its appointment, to 
exercise the Dispatch Rights under the Directed Dispatch Option in the 
place of the Buyer and communicate all Directed Dispatch Orders directly 
with the Supplier. However, the Dispatcher shall not have the authority to 
act for, or in the place o:t; the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

(iii) the appointment of the Dispatcher yvill not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and all Monthly 
Payments shall continue to be made and settled directly between the Buyer 
and the Supplier; and 

(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry Of the term of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (I) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispatch Order, which shall 
continue to be governed by the terms of Exhibit G. 

3.4 Future Tolling Dispatch 

The Parties acknowledge that the market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage ,market 
evolution in certain directions. Subject to Section 12.l(h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee of the Buyer during 
all or any portion of the then remaining Term on a tolling basis, provided that it shall be a 
princip'ie of such negotiations that the Supplier shall not be required to accept any tolling 
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dispatch mechanism which adversely impacts the Supplier's economiCs as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any disputes arising 
under this Section 3.4 are not subject to resolution pursuant to Section 16.2. 

ARTICLE4 
OPERATION OF FACILITY AND PAYMENT OBLIGATIONS 

4.1 Operation of Facility During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Facility in accordance 
with the terms of this Agreement, and the Monthly Payments shall begin to accrue 
and be payable in accordance with Section 4.2 and Article 5. For certainty, the 
Parties acknowledge that the Buyer is not purchasing from the Supplier, nor is the 
Supplier selling to the Buyer, any Electricity or Related Products. 

(b) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to time. 

4.2 Payment Amounts 

(a) The "Monthly Payment" shall be an amount equal to one of the following: 

(i) the Contingent Support Payment, if any, which shall be owed by the Buyer 
to the Supplier; or 

(ii) the Revenue Sharing Payment, if any, which shall be owed by the Supplier 
to the Buyer. 

4.3 Supplier Option to Reduce Contract Capacity 

At any time within the six (6) month period immediately prior to the Milestone Date for 
Commercial Operation of the Facility, the Supplier shall, once during such period, have the right 
to reduce the Season 1 Contract Capacity, the Season 2 Contract Capacity, the Season 3 Contract 
Capacity and/or the Season 4 Contract Capacity to a lower amount by providing written notice 
thereof to the Buyer during such period, provided that any such reduction: 

(a) shall not be greater than 5% of the Annual Average Contract Capacity; or 

(b) shall not result in a Season 3 Contract Capacity ofless than 750 MW; or 

(c) shall not result in the inability of the Facility to provide 45% or more of the 
Contract Capacity in any Season under N-1 Generating Facility Conditions. 

The reduction in the Contract Capacity set out in this Section 4.3 shall take effect on COD, 
provided that there is no Supplier Event of Default as of COD. The Supplier acknowledges that 
any such reductions in the Contract Capacity shall not reduce any obligations of the Supplier in 
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existence prior to the effective date of such reduction and that such reductions shall be 
permanent and the Contract Capacity, as reduced, cannot be increased at any point during the 
balance ofthe Term. 

4.4 Supplier's Responsibility for Taxes 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, all Taxes applicable to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in connection with the Revenue Sharing Payment, such GST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the amount thereof 
shall be deducted from any sums becoming due to the Supplier hereunder, or shall be added to 
any sums becoming due to the Buyer hereunder. 

4.5 Buyer's Responsibility for Taxes 

The Buyer is liable for and shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Payment due to the Supplier. 
If any GST or PST is payable in connection with the Contingent Support Payment, such GST or 
PST shall be paid by the Buyer. In the event that the Supplier is required to remit such Taxes, 
the amount thereof shall be deducted from any sums becoming due to the Buyer hereunder, or 
shall be added to any sums becoming due to the Supplier hereunder. 

4.6 Non-Residency 

If the Supplier is or becomes a non-resident of Canada, as that term is defmed in the IT A, the 
Supplier shall notify the Buyer forthwith of such status and shall provide the Buyer with 
information sufficient to permit the Buyer to comply with any withho !ding Tax, or other Tax 
obligations, to which the Buyer may be subject as a result thereof. If the Buyer incurs any 
withholding or other similar Taxes as a result of such non-residency, then payments under this 
Agreement by the Buyer shall be reduced by the amount of such withholding Taxes and the 
Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer shall 
within sixty (60) days after remitting such Taxes, notifY the Supplier in writing, providing 
reasonable detail of such payment so that the Supplier may claim any applicable rebates, refunds 
or credits from the applicable taxing authorities. If, after the Buyer has paid such amounts, the 
Buyer receives a refund, rebate or credit on account of such Taxes, then the Buyer shall promptly 
remit such refund, rebate or credit amount to the Supplier. 

ARTICLES 
STATEMENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Facility that the Supplier has provided to, or received 
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from, the IESO from time to time. The Buyer agrees to provide to the Supplier,· 
upon the Supplier's request, any Market Price information and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or omissions in any data or information provided in accordance with 
this Section 5.1, such Party shall notifY the other Party, and if applicable, the 
IESO in accordance with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, the Parties acknowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data from the IESO and in the event of a discrepancy between market price 
information and settlement data from the IESO and information received directly 
from the Supplier pursuant to Section 5.l(a), then the market price information 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be correct. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (1 0) Business Days after the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in this Agreement, including Sections 
2.3(a)(iv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Payment shall remit to the other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which the Statement relates (the "Payment Date"). Any and all payments required to be made 
by either Party under any provision of this Agreement shall be made by wire transfer to the 
applicable account designated in Section 5.5, or as otherwise agreed by the Parties. 

5.4 Interest 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the date of payment, unless such late payment was through the fault of 
the other Party. The interest rate applicable to such late payment shall be the Interest Rate in 
effect on the date that the payment went into arrears, calculated daily, but shall not, under any 
circumstances, exceed the maximum interest rate permitted by Laws and Regulations. 
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5.5 Payment Account Information 

Account for payments to Supplier: 

Banlc 
Bank address: 
Account Name: 
Account Number: 
Transit Number: 

Supplier's GST Registration Number: [•J 

The Buyer acknowledges that the account information and GST registration number of the 
Supplier above constitutes Supplier's Confidential Information and is subject to the obligations 
of the Buyer as set out in Article 8. 

Account for payments to Buyer: 

Royal Bank of Canada 
Main Branch 
200 Bay Street, Main Floor 
Toronto, ON M5J 2J5 

Account Number: 
Transit Number: 

[•J 
00002 

Buyer's GST Registration Number: 854195039RT0001 

The Supplier acknowledges that the account information and GST registration number of the 
Buyer above constitutes Buyer's Confidential Information and is subject to the obligations of the 
Supplier as set out in Article 8. 

Either Party may change its account information from time to time by written notice to the other 
in accordance with Section 15.7. 

5.6 Adjustment to Statement 

(a) Each Statement shall be subject to adjustment for errors in arithmetic, 
computation, or other errors, raised by a Party during the period of one (1) year 
following the end of the calendar year in which such Statement was issued. If 
there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be final and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the determination by the IESO of any information 
shall be fmal and binding on the Parties in accordance with the IESO Market 

59 

Southwest GTA Clean Energy Supply (CES) C::ontract-May.l2,l009 ·"· ; .. · \ ' 



Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one (1) year limit set forth in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5.7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereo~ the Party owing any amount set forth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation ofthe dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof. 
Payment pursuant to the revised Statement shall be made on the tenth (lOth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms of Section 16.1. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and with respect to each Statement and Monthly Payment made thereunder, in accordance with 
Section 15.2. 

ARTICLE6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the execution of this 
Agreement, provided to the Buyer security for the performance of the Supplier's 
obligations under this Agreement in an amount equal to $2,000,000 (the "First 
Period Amount") and in the form described in Section 6.2 (the "Initial 
Completion and Performance Security"). The Supplier shall maintain the 
Initial Completion and Performance Security from the date of this Agreement to 
the date that is thirty (30) days after the date of this Agreement. 

(b) The Supplier must post and maintain security for the performance of the 
Supplier's obligations under this Agreement (together with the Initial Completion 
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and Performance Security, the "Completion and Performance Security") in the 
amount and for the period specified below: 

(i) from the date that is thirty (30) days after the date of this Agreement to the 
first date specified in Section 6.1 (b )(ii), additional security resulting in an 
aggregate security (inclusive of the First Period Amount) of$10,000,000 
(the "Second Period Amounf'); 

(ii) from the date that is sixty (60) days after the date of this Agreement to the 
frrst date specified in Section 6.1(b)(iii), additional security resulting in an 
aggregate security (inclusive of the First Period Amount and the Second 
Period Amount) of $20,000,000 (the "Third Period Amount"); 

(iii) from the date that is ninety (90) days after the date of this Agreement to 
the earlier of the Financial Closing Milestone Date and the date that is 
three hundred and sixty-five (365) days after the date of this Agreement, 
additional security resulting in an aggregate security (inclusive of the First 
Period Amount, the Second Period Amount and the Third Period Amount) 
of $30,000,000 (the "Fourth Period Amount"); 

(iv) from the earlier of the Financial Closing Milestone Date and the date that 
is three hundred and sixty-five (365) days after the date of this Agreement 
until such time as the amount ofthe Completion and Performance Security 
is reduced to the amount specified in Section 6.1(b)(v), additional security 
resulting in an aggregate security (inclusive of the First Period Amount, 
the Second Period Amount, the Third Period Amount and the Fourth 
Period Amount) of $45,000,000 (the "Fifth Period Amount"); 

(v) effective upon the COD (provided that any liquidated damages payable by 
the Supplier to the Buyer under Section 2.5 have been paid by the Supplier 
to the Buyer) to the frrst date specified in Section 6.l(b)(vi), the 
Completion and Performance Security shall be reduced to $25,000,000; 

(vi) from the date that is the fifth anniversary of the COD to the frrst date 
specified in Section 6.1(b)(vii), the Completion and Performance Security 
shall be reduced to $15,000,000; · 

(vii) from the date that is the tenth anniversary of the COD to the first date 
specified in Section 6.1(b)(viii), the Completion and Performance Security 
shall be reduced to $1 0,000,000; 

(viii) from the date that is the fifteenth anniversary of the COD to the end of the 
Term, the Completion and Performance Security shall be reduced to 
$7,500,000. 
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(c) Notwithstanding any other provision of this Agreement, no delay, including a 
delay resulting from an event of Force Majeure, shall extend the date by which 
any component of the Completion and Performance Security is required to be 
provided by the Supplier. 

(d) in the event that Buyer, in accordance with this Agreement, has recovered monies 
that were due to it using all or part ofthe Completion and Performance Security, 
the Supplier shall forthwith provide replacement security to cover an amount 
equal to that recovered or paid out of the Completion and Performance Security in 
the amended amount, the Buyer will return to the Supplier the original 
Completion and Performance Security. 

6.2 Composition of Security 

(a) Prior to the COD, the obligation ofthe Supplier to post and maintain Completion 
and Performance Security as required by Sections 6.l(b)(i), (ii), (iii), and (iv) 
must be satisfied by the Supplier providing to the Buyer a Letter of Credit, 
certified cheque, bank draft, or other equivalent form of security acceptable to the 
Buyer for the full amount, but, for certainty, shall not include guarantees. 

(b) From and after the date of receipt by the Supplier of the confirmation of the Buyer 
described in Section 2.6(b) in respect of COD, the Completion and Perfurmance 
Security shall be provided as set out in Section 6.2(b)(i) or (ii) below: 

(i) a Letter of Credit, certified cheque, bank draft, or other equivalent form of 
security acceptable to the Buyer, for the full amount of the Completion 
and Performance Security; or 

(ii) subject to Section 6.2( d), a Guarantee, up to a maximum amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the amount of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or· other 
equivalent form of security acceptable to the Buyer, for the balance of the 
amount of the Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from time to time in accordance with this Article 6, the amount of the Letter of 
Credit shall correspondingly be required to be decreased or increased, 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times from and after the COD remains in an aggregate 
amount as required pursuant to Section 6.1. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank draft, or other equivalent form of security acceptable to the Buyer described 
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in Section 6.2(b)(ii) is equal to or greater than the amount of the Completion and 
Performance Security, then no Guarantee is required. 

(d) If a Guarantee forms part of the Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to Section 
6.4(b) is equal to or greater than the Creditworthiness Value of 'the 
Guarantor determined pursuant to Section 6.4(b), provided the Guarantor 
has a Credit Rating required of a Guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivalent form of security acceptable to the Buyer described in Section 
6.2(b )(ii) is equal to or greater than the amount of the Completion and 
Performance Security, 

then, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered hereunder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
financial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 
other equivalent form of security satisfactory to the Buyer at least ten (1 0) 
Business Days prior to the expiration of the outstanding Letter of Credit, and (iii) 
if a financial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a failure to honour as a result of a request to draw that does not conform to 
the requirements of such Letter of Credit), provide for the benefit of the Buyer 
(A) a substitute Letter of Credit that is issued by another fmancial institution, or 
(B) other security satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit, in either case within five (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an amount (up to the face amount or part thereof remaining available to be 
drawn thereunder for which the Letter of Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 

. to the Buyer within the time allowed for such payments under this Agreement 
(including any related notice or grace period or .both). A Letter of Credit shall 
provide that a drawing may be made on the Letter of Credit upon submission to 
the financial institution issuing the Letter of Credit of one or more certificates 
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specifying the amounts due and owing to the Buyer in accordance with the 
specific requirements of the Letter of Credit. The location where the drawing 
may be made must be Toronto, Ontario. 

(c) If the Supplier shall fail to renew, substitute, or sufficiently increase the amount 
of an outstanding Letter of Credit (as the case may be), or establish one or more 
additional Letters of Credit or other equivalent form of security satisfactory to the 
Buyer when required hereunder, then without limiting any other remedies the 
Buyer may have under this Agreement, the Buyer (i) may draw on the undrawn 
portion of any outstanding Letter of Credit and retain for its own account, as 
liquidated damages and not as a penalty, the amount equal to one (1 %) percent of 
the face value of such outstanding Letter of Credit and/or (ii) prior to the expiry of 
such Letter of Credit, may draw on the entire, undrawn portion of any outstanding 
Letter of Credit, upon submission to the financial institution issuing such Letter of 
Credit of a certificate specifying the entire amount of the Letter of Credit is owing 
to the Buyer in accordance with the specific requirements of the Letter of Credit. 
Any amount then due and owing to the Buyer shall be received by the Buyer as 
liquidated damages and not as a penalty. If the amounts then due and owing are 
less than the amount drawn under such Letter of Credit, then such excess amount 
shall be held as Completion and Performance Security. The Supplier shall remain 
liable for any amounts due and owing to the Buyer and remaining unpaid after the 
application of the amounts so drawn by the Buyer. If the Supplier subsequently 
delivers a Letter of Credit or other security or other collateral permitted pursuant 
hereto, in each case satisfactory to the Buyer in its sole and absolute discretion as 
to form, substance and amount, then upon acceptance by the Buyer thereof; the 
Buyer shall remit to the Supplier all amounts held by the Buyer as Completion 
and Perfurmance Security pursuant to this Section 6.3( c). 

(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of(as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyer shall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days from the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee") from a guarantor of the Supplier (with the applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value of the Guarantor in Section 6.4(b)(i), will 
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be automatically demoted by one (1) row in the table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth (4th) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative security as provided in Section 6.2(b) so as to remain in compliance 
with the Completion and Performance Security requirements set out in Section 
6.1. 

(b) (i) A Person's Creditworthiness Value (the "Creditworthiness Value") shall 
be determined by the following formula: 

s X T 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, taken from the column entitled 
"Value ofT" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook in 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 

At least BBB+ 

At least BBB 

At least 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (I) row in the table in Section 
6.4(b)(i). 

(c) Upon the consent of the Buyer, which consent shall not be unreasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an Affiliate or 
from any other Person who would qualify as a guarantor for an amount equivalent 
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to the amount of the Guarantee (the "Replacement Guarantee"). The 
Replacement Guarantee shall be in the form of the Guarantee. Upon delivery of 
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the "Guarantee" and such Affiliate or other Person providing such guarantee, 
as the case may be, shali be deemed to be the "Guarantor" for all purposes of 
this Agreement and (ii) the Buyer shall return the original Guarantee to the 
original Guarantor within five (5) Business Days of such delivery. 

(d) For greater clarity, all provisions of this Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value of the Guarantor or 
similar references, shall: 

(I) only apply in respect of the Guarantor if that Guarantor has, at the 
applicable time, issued .a Guarantee in favour of the Buyer and that 
Guarantee remains in effect at that time (otherwise, the reference to 
Guarantor shall be excluded when interpreting the provision until such 
time as a Guarantee is provided); and 

(2) only refer to the Creditworthiness Value of the Supplier (and not the 
Creditworthiness Value of its Guarantor) when and for so long as its 
Guarantor has not provided a Guarantee that remains in effect at the 
applicable time. 

6.5 Financial Statements 

If there is a Guarantor, the Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days after the end of each fiscal quarter of the 
Guarantor, unaudited consolidated fmancial statements of the Guarantor, for such fiscal quarter 
prepared in accordance with GAAP (or IFRS, if the Guarantor has adopted such standard), and 
(ii) as soon as possible and in no event later than one hundred and twenty (120) days after the 
end of each fiscal year, audited consolidated fmancial statements of the Guarantor for such fiscal 
year prepared in accordance with GAAP ofiFRS, as applicable. Notwithstanding the foregoing, 
if any such financial statements are not available in a timely manner due to a delay in preparation 
or auditing, such delay shall not be considered a breach of this Section 6.5 so long as the 
Guarantor is diligently pursuing the preparation, audit and delivery of such financial statements. 
Quarterly fmancial statements may be delivered electronically to the Buyer in PDF furm. Upon 
each delivery of the Guarantor's fmancial statements to the Buyer, the Guarantor providing such 
financial statements shall be deemed to represent to the Buyer that its fmancial statements were 
prepared in accordance with GAAP or IFRS, as applicable, and present fairly the financial 
position of the Guarantor for the relevant period then ended. In the event that the Guarantor does 
not publish financial statements on a quarterly basis, then unaudited consolidated fmancial 
statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. To the 
extent that the Supplier's Creditworthiness Value is such that the Guarantee is not required or it 
is returned to the Guarantor and cancelled pursuant to Section 6.2( d), then the obligations to 
provide fmancial statements under this Section 6.5 shall apply in full to the Supplier instead of 
the Guarantor. · 
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6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor inunediately upon the Supplier becoming 
aware of such deterioration. 

6.7 Interest on Completion and Performance Security 

Any interest earned by the Buyer on any Completion and Performance Security provided to the 
Buyer shall be for the account of the Buyer and the Supplier shall not have any right to such 
interest. 

ARTICLE7 
REPRESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreement: 

(a) The Supplier is a [•],[•] under the laws of [e], is registered or otherwise 
qualified to carry on business in the Province of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the. Supplier enforceable in 
accordance with its terms except as such enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted in the discretion of a 
court of competent jurisdiction. 

(c) The execution ·and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the articles, by-laws or other constating documents, or resolutions of the 
directors or shareholders of the Supplier; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 
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(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Supplier. 

There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against or being 
contemplated by the Supplier or, to the knowledge of the Supplier, threatened 
against the Supplier. 

There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Supplier, 
threatened against the Supplier that could have a Material Adverse Effect on the 
Supplier. 

All requirements for the Supplier to make any filing, declaration or registration 
with, give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

The Supplier is not a non-resident of Canada for the purposes of the ITA, unless it 
has notified the Ontario Power Authority of such non-resident status as per 
Section 4.6. 

All statements, specifications, data confirmations and information that have been 
set out in the Proposal are complete and accurate in all material respects and are 
hereby restated and reaffirmed by the Supplier as representations made to the 
Buyer hereunder and there is no material information omitted from the Proposal 
which makes the information in the Proposal misleading or inaccurate. 

The Supplier is in compliance with all Laws and Regulations, other than acts of 
non-compliance which, individually or in the aggregate, would not have a 
Material Adverse Effect on the Supplier or on its obligations under this 
Agreement. 

G) The Supplier has no reason to believe, acting reasonably, that any one or more of 
the Milestone Events may not be achieved by the corresponding Milestone Dates. 

In addition, the Supplier shall, upon delivery of each of the quarterly progress reports required to 
be provided to the Buyer pursuant to Section 2.7, represent in writing that each of the foregoing 
statements set out in Sections 7.l(a) to 7.l(i) inclusive continues to be true or, if any of such 
statements are no longer true, then the Supplier shall provide to the Buyer a qualified 
representation with respect to such statement. Such qualified representation provided by the 
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Supplier to the Buyer shall be subject, however, to the rights of the Buyer in Section lO.l(d) to 
require the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 Representations oftheBuyer 

The Buyer represents to the Supplier as follows, and acknowledges that the Supplier is relying on 
such representations in entering into this Agreement: 

(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other laws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of competent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shareholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge ofthe Buyer, threatened against 
the Buyer. · 
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(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on ·the 
Buyer. 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

(g) The Buyer is in compliance with all Laws and Regulations other than acts of non
compliance which, individually or in the aggregate, would not have a Material 
Adverse Effect on the Buyer or on its obligations under this Agreement. 

ARTICLES 
CONFIDENTIALITY AND FIPPA 

8.1 Confidential Information 

From the date of this Agreement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
who need to know Confidential Information for the purpose of assisting the 
Receiving Party in complying with its obligations under this Agreement. On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the original. The Receiving Party shall inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 8.2. 

(c) Where the Supplier is the Receiving Party, the Supplier may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Facility, provided 
that any such Secured Lender or prospective lender or investor has been informed 
of the Supplier's confidentiality obligations hereunder and such Secured Lender 
or prospective lender or investor has completed and executed a confidentiality 
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undertaking (the '.'Confidentiality Undertaking") in the form referenced as 
Exhibit T, covenanting in favour of the Buyer to hold such Confidential 
Information confidential on terms substantially similar to this Article 8. 

(d) Notwithstanding the foregoing, the Supplier consents to the disclosure of its name 
and contact particulars (including its address for service and the name of its 
Company Representative) by the Buyer to all Other Suppliers for the purposes of 
Sections 1.6 to 1.10 inclusive, and Section 2.12. 

8.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If; in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

8.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, (ii) found in 
electronic format as part of the Receiving Party's off-site or on-site data storage/archival process 
system or (iii) which is Mutually Confidential information, will be held by the Receiving Party 
and kept subject to the terms of this Agreement or destroyed at the Receiving Party's option. 
Notwithstanding the foregoing, a Receiving Party shall be entitled to make at its own expense 
and retain one copy of any Confidential Information materials it receives for the limited purpose 
of discharging any obligation it may have under Laws and Regulations, and shall keep such 
retained copy subject to the terms of this Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
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a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article. 

8.5 FIPP A Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to PIPPA and 
that PIPPA applies to and governs all Confidential Information in the custody or control of the 
Ontario Power Authority ("FIPPA Records'') and may, subject to PIPPA, require the disclosure 
of such PIPPA Records to third parties. The Supplier agrees to provide a copy of any PIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such PIPPA Records in a deliverable form at the time of the Ontario Power Authority's 
request. If the Supplier does possess such PIPPA Records in a deliverable form, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority. 
The provisions of this Section shall survive any termination or expiry of this Agreement and 
shall prevail over any inconsistent provisions in this Agreement. 

9.1 Term 

ARTICLE9 
TERM 

(a) This Agreement shall become effective upon the date ofthis Agreement. 

(b) The "Term" means that period of time commencing at the beginning of the hour 
ending 01:00 (EST) on the COD (the ''Term Commencement Date"); and 
ending at 24:00 hours (EST) on the day twenty years after the COD, subject to 
earlier termination in accordance with the provisions hereof Neither Party shall 
have any right to extend or renew the Term except as agreed in writing by the 
Parties. 

ARTICLE10 
TERMINATION AND DEFAULT 

10.1 Events of Default by the Supplier 

Each of the following will constitute an Event of Default by the Supplier (each, a "Supplier 
Event of Default"): 

(a) The Supplier or the Guarantor fails to make any payment when due, or, subject to 
Section IO.l(r), deliver and/or maintain the Completion and Performance Security 

72 

Southwest GTA Clean Energy Supply (CES) Contract-May 12, 2009 



as required under this Agreement, if such failure is not remedied within five (5) 
Business Days after written notice of such failure from the Buyer. 

(b) The Supplier fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Supplier Event of Default) 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from the Buyer, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Supplier is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Governmental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion determines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.1(a) to 7.1(i) inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
10.1 (d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, termination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case of the Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, terminating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 
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(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the time of such 
amalgamation, merger or transfer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all ofthe Supplier's 
obligations under this Agreement. 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Supplier or of any of the Supplier's property is appointed by a 
Governmental Authority or pursuant to the terms of a debenture or a similar 
instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substantial part of the Supplier's property is seque·stered, and 
such decree, judgment or order continues undischarged and unstayed for a period 
of thirty (30) days after the entry thereof. A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared bankrupt or insolvent, 
or seeking adjustment or composition of any of· its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, proceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 

(h) The Supplier makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankruptcy, or liquidator for all or 
part of its property or files a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions of any Insolvency Legislation. 

(i) The Supplier has defaulted under one or more obligations for indebtedness to 
other Persons, resulting in obligations for indebtedness in an aggregate amount of 
more than the greater of: (1) five percent (5%) of its Tangible Net Worth and (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity becoming 
immediately due and payable, unless: (A) such default is remedied within fifteen 
(15) Business Days after written notice of such failure from the Buyer, provided 
that such cure period shall be extended by a further fifteen (15) Business Days if 
the Supplier is diligently remedying such default and such default is capable of 
being cured during such extended cure period; or (B) the Supplier has satisfied the 
Buyer that such default does not have a Material Adverse Effect on the Supplier's 
ability to perform its obligations under this Agreement. 

G) The Supplier has made a Facility Amendment that has not first been consented to 
by the Buyer and that has not been removed within ten (I 0) Business Days after 
such Facility Amendment occurred. 

(k) The COD has not occurred on or before the date which is one (I) year after the 
Milestone Date for Commercial Operation ofthe Facility, unless the Supplier has, 
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on or prior to such one year date, paid all liquidated damages accruing to such one 
year date pursuant to Section 2.5 and the full amount of the required Completion 
and Performance Security is being held by the Buyer in .accordance with Section 
6.1. 

(I) The COD has not occurred on or before the date which is eighteen (18) months 
after the Milestone Date for Commercial Operation of the Facility. 

(m) Either of the defaults described in Sections 15.6(d) and 15.6(f)(i) has occurred. 

(n) The Availability is less than: (i) seventy percent (70%) in the second year after 
COD, (ii) seventy-five percent (75%) during the third year after COD, or (iii) 
eighty percent (80%) during the fourth and each succeeding year thereafter. 

(o) The Supplier undergoes a change in Control without first obtaining .the written 
approval of the Buyer if required pursuant to Sections 16.6 or 16.7. 

(p) The Supplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict of Interest (as that 
term is defmed in the RFP) and, if any such actual or potential Conflict oflnterest 
is capable of being remedied, it has not been remedied within fifteen (15) 
Business Days after \witten notice of such nondisclosure from the Buyer. 

(r) The Supplier has failed to provide the First Period Amount, the Second Period 
Amount, the Third Period Amount, the Fourth Period amount or the Fifth Period. 
Amount by the dates required in Sections 6.1(b)(i)-6.1(b)(iv) respectively. 

10.2 Remedies ofthe Bu~er 

(a) If any Supplier Event of Default (other than a Supplier Event of Default referred 
to in Sections 10.1(e), 10.1(g), and 10.1(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, terminate this 
Agreement. 

(b) If a Supplier Event ofDefauh referred to in Sections 10.1(b), 10.1(m), or 10.1(n) 
occurs and is continuing, in addition to the remedies set out in Section 10.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default occurs, as 
liquidated damages and not as a penalty; or 
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(ii) the Buyer may levy a performance assessment set-off; as liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, for the most recent twelve (12) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
referred to in Sections lO.l(b), lO.l(m), or lO.l(n) have occurred within a 
Contract Year, regardless of whether such Supplier Events ofDefault have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 
the Buyer's option, the amount of any Completion and Performance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completion 
and Performance Security, or any part thereat; and if the remedy in Section 
1 0.2(a) has not been exercised, requiring the Supplier to replace such drawn 
security with new security. 

(c) If a Supplier Event of Default occurs and is continuing, the Buyer may, in 
addition to the remedies set out in Section 10.2(a): 

(i) set off any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount of 
any Completion and Performance Security provided to the Buyer pursuant 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if the remedy in Section 10.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

(d) Notwithstanding Sections 10.2(a), 10.2(b), and 10.2(c), upon the occurrence of a 
Supplier Event of Default referred to in Sections lO.l(e), lO.l(g) or lO.l(h), this 
Agreement shall automatically terminate without notice, act or formality, 
effective immediately before the occurrence of such Supplier Event of Default, in 
which case, for certainty, the Secured Lender shall have the rights available to it 
under Section 12.2(g). 

(e) If the Buyer terminates this Agreement pursuant to Section 10.2(a) or this 
Agreement is terminated pursuant to Section 1 0.2( d), the Buyer shall have the 
following option, exercisable in the sole and absolute discretion of the Buyer: 

(i) if the Termination Date precedes the COD, the Supplier shall pay, as 
liquidated damages and not as a penalty, an amount equivalent to (1) the 
amount of all Completion and Performance Security provided by or on 
behalf of the Supplier, plus (2) the amount of any portion of the 
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Completion and Performance Security that the Supplier was required 
under Section 6.1 to provide to the Buyer as of the Termination Date (with 
the total amount of such liquidated damages being referred to as the 
"Sum"). The Buyer shall be entitled to retain all Completion and 
Performance Security provided by or on behalf of the Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to any 
unpaid portion of the Sum, the Buyer may exercise all remedies available 
to the Buyer including pursuing a claim for damages, as contemplated in 
Section 10.5; or 

(ii) if the Termination Date is on or after the COD, the Buyer shall be entitled 
to retain all Completion and Performance Security provided by or on 
behalf of the Supplier and exercise all other remedies available to the 
Buyer including pursuing a claim for damages, as contemplated in Section 
10.5. 

(f) Termination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability of the Contract Capacity and delivery of 
the Electricity, Related Products, and Environmental Attributes from the Facility 
that relate to the Contract Capacity, or amounts payable under this Agreement, up 
to and including the Termination Date. The Buyer shall be responsible only for 
the payment of amounts accruing under. this Agreement up to and including the 
Termination Date. In addition to its other rights of set off available to it pursuant 
to this Agreement and at law, the Buyer may hold back payment or set off its 
obligation to make such payment against any payments owed to it if the Supplier 
fails to comply with its obligations on termination. 

10.3 Events of Default by the Buyer 

Each of the following will constitute an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
failure from the Supplier. 

(b) The Buyer fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from the Supplier, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
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such fuilure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if the Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
correct in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such filet from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect o~ or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, liquidation or 
winding up of the Buyer unless such filed documents are immediately revoked or 
otherwise rendered inapplicable, or unless there has been a permitted and valid 
assignment of this Agreement by the Buyer under this Agreement to a Person 
which is not dissolving, terminating its existence, liquidating or winding up and 
such Person has assumed all of the Buyer's obligations under this Agreement. 

(f) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Buyer or of any of the Buyer's property is appointed by a 
Governmental Authority or pursuant to the terms of a debenture or a similar 
instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantial part of the Buyer's property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed for a period of thirty (30) 
days after the entry thereof. A petition, proceeding or filing is made against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustment or 
composition of any of its debts pursuant to the provisions of any Insolvency 
Legislation, and such petition, proceeding or filing is not dismissed or withdrawn 
within thirty (30) days. 

(g) The Buyer makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankruptcy or liquidator, of it or 
of all or part of its property or files a petition or proposal to declare bankruptcy or 
to reorganize pursuant to the provision of any Insolvency Legislation. 
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(h) The Buyer assigns this Agreement (other than an assignment made pursuant to 
Sections 16.5(d) or 16.5(e)) without first obtaining the consent of the Supplier, if 
required pursuant to this Agreement. 

10.4 Termination by the Supplier 

(a) If any Buyer Event of Default occurs and is continuing, then upon written notice 
to the Buyer, the Supplier may: (i) in accordance with Sections 16.5(d)(iii) and 
16.5(e)(iii), terminate this Agreement, and (ii) set off any payments due to the 
Buyer against any amounts payable by the Buyer to the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the Buyer shall be responsible for 
payment of amounts accruing under this Agreement only up to and including the 
Termination Date. The Supplier may hold back payment or set off against any 
payments owed by it if the Buyer fails to comply with its obligations on 
termination. 

10.5 Remedies for Termination Non-Exclusive 

The termination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at law, in equity or otherwise, nor shall such termination affect any rights that 
the Indemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer has exercised the option set out in Section 10.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion of the Sum set out in Section 10.2(e)(i). 

ARTICLEll 
FORCE MAJEURE 

11.1 Effect oflnvoking Force Majeure 

(a) If, by reason of Force Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity from the Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved from 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 

79 

Southwest GTA Clean Energy Supply (CESJ Contract--May 12, 200.? :. .; '' . 



expenses (or Indemnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perform or comply during the continuance 
and to the extent of the inability so caused from and after the invocation of Force 
Majeure. Notwithstanding the foregoing, during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 

· the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Facility despite an event of Force Majeure, then the 
calculation of payment will be made with respect to such portion of the Contract 
Capacity and Electricity delivered in accordance with Exhibit J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confrrmed in writing) of the effect of the Force Majeure and reasonably 
full particulars of the cause thereof; in substantially the form as set forth in 
Exhibit I, provided that such notice shall be given as follows: (i) within ten (1 0) 
Business Days of the date that the Party invoking Force Majeure knew or ought to 
have known that the event of circumstances constituting Force Majeure could 
have a Material Adverse Effect on the critical path of the project schedule for the 
development and construction of the Facility where the event or circumstances 
constituting Force Majeure occur prior to COD; or (ii) within ten (1 0) Business 
Days of the commencement of the event or circumstances constituting Force 
Majeure where the event or circumstances constituting Force Majeure occur on or 
after COD. If the effect of the Force Majeure and full particulars of the cause 
thereof cannot be reasonably determined within such ten (1 0) Business Day 
period, the Party invoking Force Majeure shall be allowed a further ten (1 0) 
Business Days (or such longer period as the Parties may agree in writing) to 
provide such full particulars, in substantially the form set forth as Exhibit I, to the 
other Party. For greater certainty, the reporting or discussion of a Force Majeure 
event provided in a periodic report from the Supplier to the Buyer pursuant to 
Section 2. 7 shall not constitute sufficient notice of the occurrence of a Force 
Majeure event. 

(c) The Party invoking Force Majeure shall use Commercially Reasonable Efforts to 
remedy the situation and remove, so far as possible and with reasonable dispatch, 
the Force Majeure, but settlement of strikes, lockouts and other labour 
disturbances shall be wholly within the discretion of the Party involved. 

(d) The Party invoking Force Majeure shall give prompt written notice of the 
termination of the event of Force Majeure, provided that such notice shall be 
given within ten (1 0) Business Days of the termination of the event or 
circumstances constituting Force Majeure. 
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(e) Nothing in this Section 11.1 shall relieve a Party of its obligations to make 
payments of any amounts that were due and owing before the occurrence of the 
Force Majeure or that otherwise may become due and payable during any period 
of Force Majeure. 

(f) If an event afForce Majeure causes the Supplier to not achieve a Milestone Event 
by the 'relevant Milestone Date, then such Milestone Date shall be extended for 
such reasonable period of delay directly resulting from such Force Majeure event. 
After the Term Commencement Date, an event of Force Majeure shall not extend 
the Term. 

(g) If an event of Force Majeure described in Section 11.3(h) has delayed the COD 
by more than 365 days after the original Milestone Date for attaining 
Commercial Operation of the Facility (prior to any extension pursuant to Section 
1 I .1(f)), then notwithstanding anything in this Agreement to the contrary, while 
the delay that is a result of the event of Force Majeure is continuing, the Supplier 
at its sole option may terminate this Agreement upon notice to the Buyer and 
without any costs or payments of any kind to either Party, and all security shall be 
returned forthwith. 

(h) If, by reason of Force Majeure, the COD is delayed by more than twenty-four (24) 
months after the original Milestone Date for attaining Commercial Operation of 
the Facility (prior to any extension pursuant to Section I l.l(f)), then 
notwithstanding anything in this Agreement to the contrary, either Party may 
terminate this Agreement upon notice to the other Party and without any costs or 
payments of any kind to either Party, and all security shall be returned forthwith. 

(i) If, by reason of Force Majeure, the Supplier is unable to perform or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) months in any sixty ( 60) month period during the 
Term, then either Party may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a Party hereunder up to the date of 
termination, and all security shall be returned forthwith. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeu~e under this Article I 1, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure has caused the 
applicable event of Force Majeure by its fault or negligence; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Commercially Reasonable Efforts to prevent or remedy the event of Force 
Majeure and remove, so far as possible and within a reasonable time period, the 
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Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances (other than those involving the employees of any Key Equipment 
Supplier, in which case Section 11.2(c) shall apply), the settlement of which shall 
be wholly within the discretion of the Party involved); 

(c) if and to the extent the Supplier is seeking to invoke Force Majeure under Section 
11.3( d) in respect of strikes or labour disputes by employees of any Key 
Equipment Supplier and if (i) the due diligence procedures outlined in Section 2 
of Exhibit P in selecting the Key Equipment Supplier have not been complied 
with; and/or (ii) the mitigation measures outlined in Section 3 of Exhibit P have 
not been complied with; 

(d) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmental Authority, such arrest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(e) if the Force Majeure was caused by a lack of funds or other financial cause; 

(f) if the IESO amends the schedule of Planned Outages for the Facility as set out in 
the Annual Operating Plan; or 

(g) if the Party invoking Force Majeure fuils to comply with the notice provisions in 
Sections ll.l(b) or ll.l(d). 

11.3 Definition of Force Majeure 

For the purposes of this Agreement, the term "Force Majeure" means any act, event, cause or 
condition that prevents a Party from performing its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes, 
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts; 

(b) frres or explosions; 

(c) local, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking Force Majeure, unless such strikes or labour disputes are the result or 
part of a general industry strike or labour dispute); for greater certainty, Force 
Majeure shall include strikes or other labour disputes by employees of any Key 
Equipment Supplier; 

(e) delays or disruptions in fuel supply resulting from a Force Majeure event 
(whether such event is in respect of a Party or a third party), and provided that it 

82 

Southwest GTA Clean Energy Supply (CES) Contract-May 12, 2009 



shall be considered an event of Force Majeure if delays or disruptions in fuel 
supply arise as a result of the Supplier being unable to secure transportation 
capacity for fuel supply to the Facility after having made Commercially 
Reasonable Efforts to do so, but it shall not be considered an event of Force 
Majeure if such transportation capacity was available and the Supplier failed to 
secure it or failed to maintain it after having secured it; 

(f) civil disobedience or disturbances, war (whether declared or not), acts of 
sabotage, blockades, insurrections, terrorism, revolution, riots or epi<!emics; 

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities 
restraining a Party, provided that the affected Party has not applied for or assisted 
in the application for and has used Commercially Reasonable Efforts to oppose 
said order, judgment, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or amendment of, any permit, 
certificate, impact assessment, licence or approval of any Governmental Authority 
or Transmitter required to perform or comply with any obligation under this 
Agreement, unless the revocation or modification of any such necessary permit, 
certificate, impact assessment, licence or approval was caused by the violation of 
the terms thereof or consented to by the Party invoking Force Majeure; 

(i) any delay in achieving Commercial Operation of the Facility on or before the 
corresponding Milestone Date set forth in Exhibit F, as a result of an amendment 
by the IESO to the outage schedule: (1) relating to the connection of the Facility 
to the IESO-Controlled Grid, and/or (2) relating to the completion of any Network 
Upgrades. 

G) any unanticipated maintenance or outage affecting the Facility: 

(i) which is not identified in the Supplier's then current schedule of Planned 
Outages submitted to the IESO or the Buyer, as the case may be, in 
advance of the occurrence of an event of Force Majeure referred to in this 
Section 11.3, and 

(ii) which results directly from, or is scheduled or planned directly as a 
consequence of, an event of Force Majeure referred to in this Section 11.3, 
or which results from a failure of equipment that prevents the Facility 
from producing Electricity, provided that: 

(A) notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 
possible thereafter, with the notice in respect thereof provided to 
the IESO but, in any event, within ten (1 0) Business Days thereof; 
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(B) 

(C) 

(D) 

(E) 

the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from the IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from the IESO; 

the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

the unanticipated maintenance or outage is commenced within one 
hundred twenty (120) days of the commencement of the 
occurrence of the relevant event ofForce Majeure; and 

the Supplier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.3G) shall be construed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as the event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from time to time on or after the date of this 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of trust or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the benefit of, other lenders, only 
the trustee shall be entitled to exercise the rights and remedies under the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be based upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for any amounts and upon 
any terms (including terms of the loans, interest rates, payment terms and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation ofthe Supplier that is not related to the Facility or cover any 
real or personal property of the Supplier not related to the Facility. For greater 
certainty, a Secured Lender's Security Agreement may cover shares or 
partnership interests in the capital of the Supplier. 
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(c) No Secured Lender's Security Agreement shall affect or encumber in any manner 
the Buyer's title to any government-owned premises. The Buyer shall have no 
liability whatsoever for payment of the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accrued thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
entitled to seek any damages against the Buyer for any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in the 
enforcement of the Buyer's rights and remedies provided in this Agreement or by 
Laws and Regulations, unless and until a copy of the original thereof and the 
registration details, if applicable, together with written notice of the address of the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
the Supplier or the Secured Lender; and in the event of an assignment of such 
Secured Lender's Security Agreement, such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 
together with written notice of the address of the assignee thereof to which notices 
may be sent, have been delivered to the Bnyer by the Supplier or the Secured 
Lender. 

(e) If the Supplier is in default under or pursuant to the Secured Lender's Security 
Agreement and the Secured Lender intends to exercise any rights afforded to the 
Secured Lender under this Agreement, then the Secured Lender shall give notice 
of such default to the Buyer at least five (5) Business Days prior to exercising any 
such rights. 

(f) Any Secured Lender's Security Agreement permitted hereunder may secure two 
(2) or more separate debts, liabilities or obligations in favour of two (2) or more 
separate Secured Lenders, provided that such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(g) Any number ·of permitted Secured Lender's Security Agreements may be 
outstanding at any one time, provided that each such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(h) All rights acquired by a Secured Lender under any Secured Lender's Security 
Agreement shall be subject to all of the provisions of this Agreement, including 
the restrictions on assignment contained herein. While any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement this Agreement (including agreeing to a tolling arrangement 
contemplated in Section 3.4 of this Agreement) or agree to a termination ofthis 
Agreement without the consent of the Secured Lender, which consent shall not be 
unreasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplement this 
Agreement. 
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(i) Despite any enforcement of any Secured Lender's Security Agreement, the 
Supplier shall remain liable to the Buyer for the payment of all sums owing to the 
Buyer under this Agreement and for the performance of all of the Supplier's 
obligations under this Agreement. 

12.2 Rights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice referred to in Section 12.1(d) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

(a) No Supplier Event of Default (other than those set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer ofthis Agreement until: 

(i) any notice required to be given under Section 10.1 and 10.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In the event the Buyer has given any notice required to be given under Section 
10.1, the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such performance by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions of this 
Agreement, enforce any Secured Lender's Security Agreement and acquire the 
Supplier's Interest in any lawful way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of and manage the 
Facility and, upon foreclosure, or without foreclosure upon exercise of any 
contractual or statutory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 12.2(f). 
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(e) Until a Secured Lender (i) forecloses or has .otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control of the Supplier's 
Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable for any of the Supplier's obligations or be entitled to 
any of the Supplier's rights and benefits contained in this Agreement, except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the owner or is in control or possession of the 
Supplier's Interest shall be bound by all of the Supplier's obligations. Once the 
Secured Lender or such other Person goes out of possession or control of the 
Supplier's Interest or transfers the Supplier's Interest in accordance with this 
Agreement to another Person who is at Arm's Length with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any of the Supplier's rights and benefits contained 
in this Agreement, except, if the Secured Lender's Security Agreement remains 
outstanding, by way of security. 

(f) Despite anything else contained in this Agreement, any Person to whom the 
Supplier's Interest is transferred shall take the Supplier's Interest subject to the 
Supplier's obligations. No transfer shall be effective unless the Buyer: 

(i) acting reasonably, if such transferee is at Arm's Length with the Secured 
Lender; or 

(ii) acting in its sole and subjective discretion, if such transferee is not at 
Arm's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agreement 
with the Buyer in form and substance satisfactory to the Buyer, _acting reasonably, 
wherein the transferee agrees to assume and to perform the obligations of the 
Supplier in respect of the Supplier's Interest, whether arising before or after the 
transfer, and including the posting of the Completion and Performance Security 
required under Article 6. 

(g) In the event of the termination of this Agreement prior to the end of the Term due 
to a Supplier Event of Default, the Buyer shall, within ten (10) days after the date 
of such termination, deliver to each Secured Lender which is at Arm's Length 
with the Supplier a statement of all sums then known to the Buyer that would at 
that time be due under this Agreement but for the termination and a notice to each 
such Secured Lender stating that the Buyer is willing to enter into a New 
Agreement (the "Buyer Statement"). Subject to the provisions of this Article 12, 
each such Secured Lender or its transferee approved by. the Buyer pursuant to 
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Section 12.2(f) hereof shall thereupon have the option to obtain from the Buyer a 
New Agreement in accordance with the following terms: 

(i) Upon receipt of the written request of the Secured Lender within thirty 
(30) days after the date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement. 

(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Term at the time this Agreement was 
terminated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof; be due under this Agreement but for such 
termination, (B) otherwise fully curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
substantial indemnity), incurred by the Buyer in connection with such 
defuult and termination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant to Section 12.2(f) hereof; as the 
case may be, shaJI have the applicable cure period commencing on the 
date that it obtains possession to cure such defuult. 

When the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any of the Secured Lender's rights under this Section 12.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more than one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the termination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such Secured Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
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jurisdiction for a declaration as to such priorities, which opinion or declaration 
shall be conclusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 
of a Secured Lender's Security Agreement or proposed Secured Lender's Security Agreement 
that may require an amendment to this Agreement, provided that the rights of the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer are not altered thereby 
and the consent of any other Secured Lender to such amendment has been obtained by the 
Supplier or tbe Secured Lender making the request for the amendment. 

ARTICLE 13 
DISCRIMINATORY ACTION 

13.1 Discriminatory Action 

A ''Discriminatory Action" shall occur if: 

(a) 

. (b) 

(i) the Legislative Assembly of Ontario causes to come into force any statute 
that was introduced as a government bill in the Legislative Assembly of 
Ontario or causes to come into force. or makes any order-in-council or 
regulation first having legal effect on or after the date of the submission of 
the Proposal in response to the RFP; or 

(ii) the Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Supplier; 

the effect of the action referred to in Section 13.1(a): 

(i) is borne principally by the Supplier; or 

(ii) is borne principally by the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangement with the Buyer 
similar in nature to this Agreement; and 

(c) such action increases the costs that the Supplier would reasonably be expected to 
incur under this Agreement in respect of Contracted Facility Operation, or 
adversely affects the revenues of the Supplier from Electricity and Related 
Products in respect of Contracted Facility Operation, except where such action is 
in response to any act or omission on the part of the Supplier that is contrary to 
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Laws and Regulations (other than an act or omission rendered illegal by virtue of 
such action) or such action is permitted under this Agreement. Despite the 
preceding sentence, none of the following shall be a Discriminatory Action: 

(i) Laws and Regulations of general application, including an increase of 
Taxes of general application, or any action ofthe Government of Ontario 
pursuant thereto; 

(ii) any such statute that prior to five (5) Business Days prior to the date of 
submission of the Proposal in response to the RFP: 

(A) has been introduced as a bill in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
effect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of Ontario, and/or the Ministry of Energy and 
Infrastructure that appeared on the website of the Ontario Power 
Authority, the Government of Ontario and/or the Ministry of 
Energy and Infrastructure, provided that any amendments made to 
such public form, in becoming such statute, do not have a Material 
Adverse Effect on the Supplier; and 

(iii) any of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Proposal in response to the RFP: 

(A) have been published in the Ontario Gazette but by the terms of 
such regulations come into force on or after five ( 5) Business Days 
prior to the date of execution of this Agreement, or 

(B) have been referred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy and Infrastructure that appeared on the website of the 
Government of Ontario or the Ministry of Energy and 
Infrastructure, provided that any amendments made to such 
regulations in coming into force do not have a Material Adverse 
Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 
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(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in respect of Contracted Facility Operation as a result of the 
occurrence of such Discriminatory Action, commencing on the first day of the 
frrst calendar month following the date of the Discriminatory Action and ending 
at the expiry of the Term, but excluding the portion of any costs charged by a 
Person who does not deal at Arm's Length with the Supplier that is in excess of 
the costs that would have been charged had such Person been at Arm's Length 
with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the 
Electricity and Related Products in respect of Contracted Facility Operation that 
are forecast to be earned by the Supplier during the period of time commencing 
on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, exceeds (ii) the net 
present value of the pet revenues from the Electricity and Related Products in 
respect of Contracted Facility Operation that are forecast to be earned by the 
Supplier during the period of time commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and ending on the 
expiry of the Term, taking into account the occurrence of the Discriminatory 
Action and any actions that the Supplier should reasonably be expected to take to 
mitigate the effect of the Discriminatory Action, such as by mitigating operating 
expenses and normal capital expenditures of the business of the generation and 
delivery of the Electricity and Related Products in respect of Contracted Facility 
Operation. 

13.3 Notice of Discriminatory Action 

(a) In order to exercise its rights in the event of the occurrence of a Discriminatory 
Action, the Supplier must give a notice (the "Preliminary Notice") to the Buyer 
within sixty (60) days after the date on which the Supplier frrst became aware (or 
should have been aware, using reasonable due diligence) of the Discriminatory 
Action stating that a Discriminatory Action has occurred. Within sixty (60) days 
after the date of receipt of the Preliminary Notice, the Supplier must give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action must include: 

(i) a statement of the Discriminatory Action that has occurred; 

(ii) details of the effect of the said occurrence that is borne by the Supplier; 

(iii) details of the manner in which the Discriminatory Action increases the 
costs that the Supplier would reasonably be expected to incur under this 
Agreement in respect of Contracted Facility Operation, or adversely 
affects the revenues of the Supplier from Electricity and Related Products 
in respect of Contracted Facility Operation; and 
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(iv) the amount claimed as Discriminatory Action Compensation and details of 
the computation thereof 

The Buyer shal~ after receipt of a Notice of Discriminatory Action, be entitled, by 
notice given within thirty (30) days after the date of receipt of the Notice of 
Discriminatory Action, to require the Supplier to provide such further supporting 
particulars as the Buyer considers necessary, acting reasonably. 

(b) If the Buyer wishes to dispute the occurrence of a Discriminatory Action, the 
Buyer shall give a notice of dispute (the "Notice of Dispute") to the Supplier, 
stating the grounds for such dispute, within thirty (30) days after the date of 
receipt of the Notice of Discriminatory Action or within thirty (30) days after the 
date of receipt of the further supporting particulars, as applicable. 

(c) If neither the Notice of Discriminatory Action nor the Notice of Dispute has been 
withdrawn within thirty (30) days after the date of receipt of the Notice ofDispute 
by the Supplier, the dispute of the occurrence of a Discriminatory Action shall be 
submitted to mandatory and binding arbitration in accordance with Section 16.2 
without first having to comply with Section 16.1. 

(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer shall pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty ( 60) days after the date 
of receipt of the Notice ofDiscriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section 13.3(e) not later 
than sixty (60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation Amount is determined. 

(e) (i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the "Discriminatory 
Action Compensation Notice") setting out an amount that the Buyer proposes as 
the Discriminatory Action Compensation (the "Discriminatory Action 
Compensation Amount"), if any, together with details of the computation If the 
Supplier does not give notice (the "Supplier Non-acceptance Notice") to the 
Buyer stating that it does not accept the Discriminatory Action Compensation 
Amount proposed within thirty (30) days after the date of receipt of the 
Discriminatory Action Compensation Notice, the Supplier shall be deemed to 
have accepted the Discriminatory Action Compensation Amount so proposed. If 
the Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount through 
negotiation, and any amount so agreed in writing shall be the Discriminatory 
Action Compensation Amount. If the Buyer and the Supplier do not agree in 
writing upon the Discriminatory Action Compensation Amount within sixty (60) 
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days after the date of receipt of the Supplier Non-acceptance Notice, the 
Discriminatory Action Compensation Amount shall be determined in accordance 
with the procedure set forth in Section 13.3(e)(ii) and Sections 16.1 and 16.2 shall 
not apply to such determination. ' 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount: The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten (1 0) years' 
experience in the field ofbusiness valuation. Ifthe Buyer and the Supplier 
are unable to agree upon a valuator within such period, the Buyer and the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge of the Superior 
Court of Justice to appoint a valuator, and the provisions of the Arbitration 
Act, 1991 (Ontario) shall govern such appointment. The valuator shall 
determine the Discriminatory Action Compensation Amount within sixty 
(60) Business Days after the date of his or her appointment. Pending a 
decision by the valuator, the Buyer and the Supplier shall share equally, 
and be responsible for their respective shares o:t; all fees and expenses of 
the valuator. The fees and expenses of the valuator shall be paid by the 
non-prevailing party. "Prevailing party" means the Party whose 
determination of the Discriminatory Action Compensation Amount is 
most nearly equal to that of the valuator's determination. The Supplier's 
and the Buyer's respective determinations of the Discriminatory Action 
Compensation Amount shall be based upon the Notice of Discriminatory 
Action and the Discriminatory Action Compensation Notice, as 
applicable. 

(iii) In order to facilitate the determination of the Discriminatory Action 
Compensation Amount by the valuator, each of the Buyer and the Supplier 
shall provide to the valuator such information as may be requested by the 
valuator, acting reasonably, and the Supplier shall permit the valuator and 
the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereo£ 
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(iv) The Discriminatory Action Compensation Amount as determined by the 
valuator shall be final and conclusive and not subject to any appeal. 

(f) Any amount to be paid under Section 13.3(d) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the date of receipt of the Notice ofDiscriminatory Action to the date of payment. 

(g) Payment of the Discriminatory Action Compensation and interest thereon by the 
Buyer to the Supplier shall constitute full and fmal satisfaction of all amounts that 
may be claimed by the Supplier for and in respect of the occurrence of the 
Discriminatory Action and, upon such payment, the Buyer shall be released and 
forever discharged by the Supplier from any and all liability in respect of such 
Discriminatory Action. 

13.4 Right of the Buyer to Remedy or Cause to be Remedied a Discriminatory Action 

If the Buyer wishes to remedy or cause to be remedied the occurrence of a Discriminatory 
Action, the Buyer must give notice to the Supplier within thirty (30) days after the later of the 
date of receipt of the Notice of Discriminatory Action and the date of the receipt by the Buyer of 
the further supporting particulars referred to in Section 13.3(b). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice ofDispute has been given, within one hundred and eighty (180) days after the date of the 
fmal award pursuant to Section 16.2 to the effect that a Discriminatory Action occurred. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursuant 
to Section 13.2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND INDEMNIFICATION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in Section 13.2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
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Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement are impossible to definitively 
quantifY and the Supplier further agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of compensating the Buyer for damages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 Buyer Indemnification 

In addition to the indemnity provided by the Supplier in Section 2.8(b), the Supplier shall 
indemnifY, defend and hold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontario, the members of the Government of Ontario's 
Executive Council, and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "lndemnitees") harmless from and against any and all claims, 
demands, suits, losses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses ol; and accrued interest on, any 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in connection therewith) (each, an "Indemnifiable Loss"), 
asserted against or suffered by the Indemnitees relating to, in connection with, resulting from, or 
arising out of (i) any occurrence or event relating to the Facility, except to the extent that any 
injury or damage is attributable to the negligence or wilful misconduct of the Indemnitees or the 
failure of the Indemnitees to comply with Laws and Regulations and (ii) any breach by the 
Supplier of any representations, warranties, and covenants contained in this Agreement, except 
to the extent that any injury or damage is attributable to the negligence or wilful misconduct of 
the Indemnitees. For greater certainty, in the event of contributory negligence or other fault of 
the Indemnitees, then such Indemnitees shall not be indemnified hereunder in the proportion that 
the Indemnitees' negligence or other fault contributed to any Indemnifiable Loss. 

14.4 Defence of Claims 

(a) Promptly after receipt by the Indemnitees of any Claim or notice of the 
commencement of any action, administrative or legal proceeding, or investigation 
as to which the indemnity provided for in Section 14.3 may apply, the Buyer shall 
notifY the Supplier in writing of such fact. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfactory to the affected 
Indemnitees, acting reasonably; provided, however, that if the defendants in any 
such action include both the Indemnitees and the Supplier and the Indemnitees 
shall have reasonably concluded that there may be legal defences available to 
them which are different from or additional to, or inconsistent with, those 
available to the Supplier, the Indemnitees shall have the right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
Indemnitees) to participate in the defence of such action on behalf of the 
Indemnitees. The Supplier shall promptly confrrm that it is assuming the defence 
of the Indemnitees by providing written notice to the Indemnitees. Such notice 
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shall be provided no later than five (5) days prior to the deadline for responding to 
any Claim relating to any Indemnifiable Loss. 

(b) Should any of the Indemnitees be entitled to indemnification under Section 14.3 
as a result of a Claim by a third party, and the Supplier fails to assume the defence 
of such Claim (which failure shall be assumed if the Supplier fails to provide the 
notice prescribed by Section 14.4(a)), the Indemnitees shall, at the expense ofthe 
Supplier, contest (or, with the prior written consent of the Supplier, settle) such 
Claim, provided that no such contest need be made and settlement or full payment 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indemnify the Indemnitees under Section 14.3), 
i:t; in the written opinion of an independent third party counsel chosen by the 
Company Representatives, such Claim is meritorious. If the Supplier is obligated 
to indemnify any Indemnitees under Section 14.3, the amount owing to the 
Indemnitees will be the amount of such Indemnitees' actual out-of-pocket loss net 
of any insurance proceeds received or other recovery. 

14.5 Joint and Several Liability 

If the Supplier is not a single legal entity (for example, an unincorporated joint venture or a 
general partnership), then each of the legal entities forming the Supplier, namely [insert legal 
entity or entities comprising the Supplier], shall execute this Agreement and shall be jointly and 
severally liable to the Buyer for all representations, warranties, obligations, covenants and 
liabilities of the Supplier hereunder. 

ARTICLE 15 
CONTRACT OPERATION AND ADMINISTRATION 

15.1 Company Representative 

The Supplier and the Buyer shall by notice in the form of Exhibit S, each appoint, from time to 
time, a representative (a "Company Representative"), who shall be duly authorized to act on 
behalf of the Party that has made the appointment, and with whom the other Party may consult at 
all reasonable times, and whose instructions, requests, and decisions, provided the same are in 
writing signed by the respective Company Representative, shall be· binding on the appointing 
Party as to all matters pertaining to this Agreement. The Company Representatives shall not 
have the power or authority to amend this Agreement. 

15.2 Record Retention; Audit Rights 

The Supplier and the Buyer shall both keep complete and accurate records and all other data 
required by either of them for the purpose of proper administration of this Agreement. All such 
records shall be maintained as required by Laws and Regulations but for no less than for seven 
(7) years after the creation ofthe record or data. The Supplier and the Buyer, on a confidential 
basis as provided for in Article 8 of this Agreement, shall provide reasonable access to the 
relevant and appropriate fmancial and operating records and data kept by it relating to this 
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Agreement reasonably required for the other Party to comply with its obligations to 
Governmental Authorities or to verify or audit billings or to verify or audit information provided 
in accordance with this Agreement. A Party may use its own employees for purposes of any 
such review of records provided that those employees are bound by the· confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records in this manner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Reports to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the IESO with respect to Outages, at the 
same time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the IESO. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Milestone Date for Commercial 
Operation of the Facility, the Supplier shall provide to the Buyer an 
operating plan for the Facility for the Term, including a long term major 
maintenance schedule, in the form set out in Exhibit Q (the "Long Term 
Operating Plan"). The Supplier shall provide the Buyer with copies of 
any amendments or modifications to the Long Term Operating Plan within 
ten (10) Business Days of such amendments or modifications being made. 
The Long Term Operating Plan shall be consistent with Good Engineering 
and Operating Practices and is not a guarantee of the timing of Planned 
Outages; 

( ii) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
thereafter, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the form set out in Exhibit R (the 
"Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
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with and approved by the IESO. The Supplier may, on not less than ten 
(10) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 

(iii) prompt notice to the Buyer of any Outage other than a Planned Outage, or 
any anticipated Outage other than a Planned Outage. Any notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier's estimate of the expected 
duration of such Outage. The Supplier shall use Commercially 
Reasonable Efforts to promptly end or reduce the length of such Outage; 

(iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer of any Planned Outage of the 
Facility. 

· (c) All Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section 15.3. 

15.4 Inspection of Facility 

(a) The Buyer's Representatives shall, at all times upon two (2) Business Days' prior 
notice, at any time after the execution of this Agreement, have access to the 
Facility and every part thereof during regular business hours and the Supplier 
shall, and shall cause all personnel operating and managing the Facility, to furnish 
the Buyer with all reasonable assistance in inspecting the Facility for the purpose 
of ascertaining compliance with this Agreement; provided that such access and 
assistance shall be carried out in accordance with and subject to the reasonable 
safety and security requirements of the Supplier and all personnel operating and 
managing the Facility, as applicable, and shall not interfere with the operation of 
the Facility. 

(b) The inspection of the Facility by or on behalf of the Buyer shall not relieve the 
Supplier of any of its obligations to comply with the terms of this Agreement. No 
Supplier Event of Default by the Supplier will be waived or deemed to have been 
waived by any inspection by or on behalf of the Buyer. In no event will any 
inspection by the Buyer hereunder be a representation that there has been or will 
be compliance with this Agreement and Laws and Regulations. 

15.5 Inspection Not Waiver 

(a) Failure by the Buyer to inspect the Facility or any part thereof under Section 15.4, 
or to exercise its audit rights under Section 15.2, shall not constitute a waiver of 
any of the rights of the Buyer hereunder. An inspection or audit not followed by a 
notice of a Supplier Event· of Default shall not constitute or be deemed to 
constitute a waiver of any Supplier Event of Default, nor shall it constitute or be 
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deemed to constitute an acknowledgement that there has been or will be 
compliance by the Supplier with this Agreement. 

(b) Failure by the Supplier to exercise its audit rights under Section 15.2 shall not 
constitute or be deemed to constitute a waiver of any of the rights of the Supplier 
hereunder. An audit not followed by a notice of a Buyer Event of Default shall 
not constitute or be deemed to constitute a waiver of any Buyer Event of Default, 
nor shall it constitute or be deemed to constitute an acknowledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

15.6 Capacity Check Tests 

(a) Right to Request Capacity Check Test and Test Protocol. The Buyer shaH 
have the option, exercisable on no more than two (2) occasions per Contract Year, 
to require the Supplier, within ten (10) Business Days after written notice has 
been delivered to the Supplier, provided it is not during an Outage, to conduct a 
test (the "Capacity Check Test"), at the Supplier's sole cost and expense, that 
may be witnessed by the Buyer or its Representative, to confrrm the ability of the 
Facility to produce the Contract Capacity, as described below. For purposes of 
Section 16.7, the Supplier shall be entitled, without the consent of the Buyer, to 
schedule and conduct, at its sole cost and expense, Capacity Check Tests to 
demonstrate compliance with the test conditions set out in Exhibit M. If the 
Buyer has consented to a Facility Amendment pursuant to Section 2.1 (c), the 
Supplier may request, within ten (1 0) Business Days after written notice has been 
delivered to the Buyer, a Capacity Check Test. The Capacity Check Test will be 
carried out in accordance with a test protocol (the "Test Protocol") which will 
include the format of the report to be prepared in respect of the Capacity Check 
Test and which Test Protocol is to be prepared by the Supplier and submitted in 
writing to the Buyer for approval within three (3) months after the Facility has 
attained Commercial Operation. The measurements of the Capacity Check Test 
shall be made using high accuracy calibrated instruments and recording systems 
or Facility instrumentation, including tariff meters for Electricity acceptable to the 
Buyer, acting reasonably. Each Capacity Check Test consists of the Facility 
generating Electricity for four ( 4) continuous hours during a period designated by 
the Supplier on prior written notice to the Buyer in advance as a test period, 
subject to coordination and approval of the IESO, and shaH be evaluated based on 
calculation of the generator output at the Delivery Point net of any Station Service 
Loads in accordance with the Metering Plan. The Supplier acknowledges and 
agrees that the Contract Capacity, the Electricity output of the Facility and the 
Station Service Loads, as may be measured by the Capacity Check Test, shall not 
be adjusted for ambient weather conditions. For greater certainty, the Capacity 
Check Test shaH be based on the Seasoll I Contract Capacity, Season 2 Contract 
Capacity, Season 3 Contract Capacity or the Season 4 Contract Capacity, as 
applicable, depending on the calendar month during which the Capacity Check 
Test is conducted. 

99 

Southwest GTA Clean Energy Supply (GES):Contratt-May 12, 2009 



(b) Optional Re-Performance of Capacity Check Test as a result of Weather or 
Force Majeure. If the Capacity Check Test is interrupted by an event of Force 
Majeure, or if at any point during the Capacity Check Test the ambient air 
temperature, as reported at the Environment Canada weather station that is 
physically nearest to the Facility, exceeded 

(i) in respect of a Capacity Check Test conducted during Season I, 7.0 
degrees Celsius, 

(ii) in respect of a Capacity Check Test conducted during Season 2, 21.0 
degrees Celsius, 

(iii) in respect of a Capacity Check Test conducted during Season 3, 30.0 
degrees Celsius or 

(iv) in respect of a Capacity Check Test conducted during Season 4, 24.0 
degrees Celsius, 

then the Supplier may, at the Supplier's sole cost and expense, re-perform the 
Capacity Check Test within ten (1 0) Business Days after the receipt by the 
Supplier of the Capacity Confirmation relating to such Capacity Check Test from 
the Buyer. 

(c) Capacity Check Test Report. The Supplier shall at the Supplier's sole cost and 
expense and within ten (1 0) Business Days, or as provided in the Test Protocol, 
after completion of the Capacity Check Test prepare and submit to the Buyer a 
written Capacity Check Test report that includes the data collected during the test 
period, computation oftest data and the test results. The Buyer shall provide to 
the Supplier within ten (10) Business Days after receipt of the Capacity Check 
Test report from the Supplier, written confirmation of the Electricity output for 
each hour during the Capacity Check Test (the "Capacity Confirmation"). 

(d) Requirements to Pass a Capacity Check Test. To pass the Capacity Check 
Test, the Electricity output (in MWh) for each hour of the Capacity Check Test, 
divided by one hour, must be equal to or greater than the Contract Capacity, in 
which case the Capacity Reduction Factor shall, for the purposes of Exhibit J, be 
an amount equal to 1.0, effective from the date of the Capacity Confirmation in 
relation to the Capacity Check Test. If the Supplier has not passed the Capacity 
Check Test for each one of the four ( 4) continuous hours, then the Supplier shall, 
at the Supplier's cost and expense, perform a further Capacity Check Test (the 
"Further Capacity Check Test") within thirty (30) Business Days after the 
receipt by the Supplier of the Capacity Confirmation from the Buyer, on the same 
terms and conditions as the Capacity Check Test described in Section 15.6(a). If 
the total Electricity output of the Facility for the four ( 4) continuous hours of each 
of the Capacity Check Test and the Further Capacity Check Test, as stated in their 
respective Capacity Confirmations, divided by the number of hours in each ofthe 
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respective check tests (each an "Average Test Capacity"), are both Jess than 
eighty percent (80%) of the Contract Capacity, then this shall be considered a 
Supplier Event of Default. For purposes of calculating the Average Test Capacity 
in this Section 15.6, the Electricity output from each hour shall not exceed a 
maximum amount equal to the Contract Capacity multiplied by one hour. 

(e) Result of Further Capacity Check Test. If the Further Capacity Check Test 
shows that the Average Test Capacity was Jess than 100% of the Contract 
Capacity, then the Capacity Reduction Factor for purposes of Exhibit J shall be 
reduced as set out below, effective on the date of the Capacity Confirmation in 
relation to the Further Capacity Check Test. The Capacity Reduction Factor shall 
be an amount equal to a fraction, the numerator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Check Test and the Further 
Capacity Check Test, and the denominator of which is (ii) the Contract Capacity 
which relates to such greater Average Test Capacity. 

(f) Final Capacity Check Test. If Section 15.6(e) is applicable, then the Supplier 
shall perform a further Capacity Check Test (the "Final Capacity Check Test") 
at the Supplier's cost and expense within ten (10) Business Days after written 
notice has been delivered by the Supplier to the Buyer, no earlier than one month 
and no later than one year after the date of the Capacity Confrrmation with respect 
to the Further Capacity Check Test, failing which this shall be considered to be a 
Supplier Event ofDefuult. The Final Capacity Check Test shall take place on the 
same terms and conditions as the Capacity Check Test described in Section 
15.6(a) and including the delivery of the Capacity Confrrmation in relation to the 
Final Capacity Check Test. If the total Electricity output of the Facility for the 
four ( 4) continuous hours of the Final Capacity Check Test, as stated in the 
Capacity Confrrmation with respect to the Final Capacity Check Test, divided by 
the number of hours in such check test (which result shall also be an "Average 
Test Capacity" as calculated pursuant to Section 15.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and Jess than one hundred 
percent (100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity; and 

(iii) is equal to one hundred percent (100%) of the Contract Capacity, then the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amount equal to 1.0, effective from the date of the Capacity Confrrmation 
in relation to the Final Capacity Check Test. 
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(g) During the hours of any Capacity Check Test described in Sections 15.6(a) to (f) 
inclusive, the Buyer may, at its option, require the Supplier to simultaneously 
report the actual emissions ofNOx and CO from the Facility using the Southwest 
GTA Emissions Measurement Methodology (except that the actual readings will 
be averaged over such 4 continuous hours instead of 24 cumulative hours) to 
confirm that such emissions did not exceed the respective Emissions Limits. 
However, the Supplier acknowledges and agrees that the satisfaction of this 
requirement does not relieve the Supplier of its obligations to comply with all 
requirements under this Agreement relating to emissions of NOx and CO 
including those obligations set out in Section 2.8(e). 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other than writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

and to: 

If to the Buyer: 

[insert details] 
[insert address] 

Attention: 
Facsimile: 
E-mail: 

[insert details] 
[insert details] 
[insert details] 

[insert details] 
[insert address] 

Attention: 
Facsimile: 
E-mail: 

[insert details] 
[insert details] 
[insert details] 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH 1Tl 

Attention: 
Facsimile: 
E-mail: 

Director, Contract Management 
( 416) 969-6071 
contract.management@powerauthority.on.ca 

Either Party may, by written notice to the other, change its respective Company 
Representative or the address to which notices are to be sent. 
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(b) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by the other Party: 

(i) on the date of delivery if delivered by hand or by courier prior to 5:00 p.m. 
(local time of the recipient) on a Busioess Day and otherwise on the next 
followiog Busioess Day, it beiog agreed that the onus of establishiog 
delivery shall fall on the Party deliveriog the notice; 

(ii) io those circumstances where electronic transmission (other than 
transmission by facsimile) is expressly permitted under this Agreement, on 
the date of delivery if delivered prior to 5:00 p.m. (local time of the 
recipient) on a Busioess Day and otherwise on the next followiog Busioess 
Day, provided that a copy of such notice is also delivered by regular post 
withio a reasonable time thereafter; 

(iii) on the third (3'd) Busioess Day followiog the date of transmission by 
facsimile, if transmitted prior to 5:00p.m. (local time of the recipient) on a 
Busioess Day and otherwise on the fourth (4th) followiog Busioess Day, 
provided that a copy of such notice is also delivered by regular post within 
a reasonable time thereafter; and 

(iv) on the fifth (5th) Busioess Day followiog the date of mailiog by registered 
post. 

(c) Notwithstandiog Section 15.7(b): 

(i) any notices of an Event of Default and termination of this Agreement shall 
only be given by hand or courier delivery; and 

(ii) if regular post service, facsimile, or other form of electronic 
communication is ioterrupted by strike, slowdown, a Force Majeure event 
or other cause, a notice, direction or other iostrument sent by the impaired 
means of communication will not be deemed to be received until actually 
received, and the Party sendiog the notice shall utilize any other such 
service which has not been so ioterrupted to deliver such notice. 

ARTICLE 16 
MISCELLANEOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute has arisen under or io connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describiog the 
nature and the particulars of such dispute. Withio ten (1 0) Busioess Days followiog delivery of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either io person or by telephone (the "Senior Conference"), to attempt to 
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resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
If, following the Senior Conference, the dispute is not resolved, the dispute rriay be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Parties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 16.1. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or, if 
such Parties fail to appoint an arbitrator within fifteen (15) days following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court ofJustice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notifY the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modifY or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 

16.3 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by either 
Party shall be considered employees of the other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 
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16.4 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted ass.igns. 

16.5 Assignment 

(a) Except as set out below and as provided in Article 12, neither this Agreement nor 
any of the rights, interests or obligations under this Agreement may be assigned 
by either Party, including by operation of Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Default that has not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the Facility; provided, however, that no such assignment by the Supplier or any of 
its successors or permitted assigns hereunder shall. be valid or effective unless and 
until such Affiliate agrees with the Buyer in writing to assume all of the 
Supplier's obligations and be bound by the terms of this Agreement, and the 
arrangements and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the terms of Article 6. If a valid assignment of this Agreement 
is made by the Supplier in accordance with this Section 16.5, the Buyer 
acknowledges and agrees that, upon such assigmnent and assumption and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(c) If the Supplier assigns this Agreement to a non-resident of Canada (the 
~'Assignee"), as that term is defined in the IT A, and the Buyer incurs any 
additional Taxes, at any time thereafter, solely as the result of such assigmnent, 
then payments under this Agreement by the Buyer shall be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities. The Buyer shall within 
sixty ( 60) days after remitting such Taxes, notifY· the Assignee in writing, 
providing reasonable detail of such payment so that the Assignee may claim any 
applicable rebates, refunds or credits from the applicable taxing authorities. If 
after the Buyer has paid such amounts, the Buyer receives a refund, rebate or 
credit on account of such Taxes, then the Buyer shall promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 

105 

Southwest GTA Clean Energy Supply (CES) Cootract:.-Mayll, 2009 · ,_,, ·- , ~- ~ .. · 



forth in the fourth (4th) row of the table in Section 6.4(b)(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section 16.5( d)(iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defuults under Section 1 0.3(a) befure any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
10.3 and 10.4(a) shall be given to the assignee and to the Ontario Power 
Authority. The time periods in Section 10.3 shall not begin to run until 
both the assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Term for a 
period less than the balance of the Term (the "Assignment Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth ( 4~ row ofthe table in Section 6.4(b )(i), which such assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5( e )(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
ofthe Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7 .2(a) shall apply to the assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 
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(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; 

(iii) the Ontario Power Authority shall be relieved of all obligations .and 
liability arising pursuant to this Agreement; notwithstanding the 
fOregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable to the Supplier for any obligations and liabilities of the assignee 
arising from any Buyer Event ofDefault. Any notice required to be given 
under Sections 10.3 and 10.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section 10.3 shall not begin 
to run until both the assignee and the Ontario Power Authority have been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 

(A) this Agreement, without requiring the execution of any assignment, 
consent or other documentation of any nature, shall automatically 
revert and be assigned back to the Ontario Power Authority; 

(B) the assignee shall remain responsible to the Supplier for all 
obligations and liabilities incurred or accrued by the assignee 
during the Assignment Period; and 

(C) the Ontario Power Authority, as Buyer pursuant to the automatic 
assignment back to it, shall be deemed to be in good standing 
under this Agreement, provided that such good standing shall not 
relieve the Ontario Power Authority from any obligation to the 
Supplier pursuant to Section 16.5(e)(iii) that arose prior to the 
expiry of the Assignment Period. 

16.6 No Change of Control 

(a) The Supplier shall not permit or allow a change of Control of the Supplier, except 
with the prior written consent of the Buyer, which consent may not be 
unreasonably withheld. It shall not be unreasonable to withhold such consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably, a Material Adverse Effect on the Supplier's ability to perform 
its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the purposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
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are not those of an entity that directly owns the Facility whose special or sole 
purpose is the ownership of the Facility or the Facility and other generation 
facilities under a CES Contract or other bilateral arrangements with the Buyer 
similar in nature to this Agreement. 

(c) For the purposes of Sections 16.6(a) and 16.7(a), it shall not be unreasonable for 
the Buyer to withhold consent if the change of Control or failure to hold the 
minimum specified equity ownership in the Supplier, as applicable, will have or is 
likely to have, as determined by the Buyer acting reasonably, a Material Adverse 
Effect on the Supplier's ability to perform its obligations under this Agreement, in 
which case such consent may be withheld by the Buyer, acting reasonably, 
unreasonably or otherwise. 

16.7 No Assignment or Change of Control for Specified Period 

Notwithstanding the provisions of Sections 16.5(a), 16.5(b), 16.5(c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as ofthe date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other than solely as the beneficiary of an 
unrealized security interest, 

be permitted until the earlier of: (i) the third (3rd) anniversary of the COD; and (ii) the date that 
the Facility has achieved the test conditions set out in Exhibit M. For greater certainty, a change 
of Control in respect of the Supplier referenced in Section 16.7(b) shall include a change from no 
Person having Control of the Supplier to any Person having Control of the Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of this Agreement and 
ending the earlier of (i) six (6) months following the date of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not less than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than a fifty percent (50%) interest, provided that: (1) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of such partnership agree with the 
Buyer in writing to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 
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16.8 Survival 

The provisions of Sections 2.4, 2.5(a), 2.8(b), 2.12, 4.4, 4.5, 4.6, Article 5, Article 6.3(c), Article 
8, Sections 10.2, 10.4, 10.5, and 12.2(g), Article 14, Sections 15.2, 16.1, 16.2, and 16.5(c) to 
16.5( e) shall survive the expiration of the Term or earlier termination of this Agreement. The 
expiration of the Term or a termination of this Agreement shall not affect or prejudice any rights 
or obligations that have accrued or arisen under this Agreement prior to the time of expiration or 
termination and such rights and obligations shall survive the expiration of the Term or the 
termination of this Agreement for a period of time equal to the applicable statute oflimitations. 

16.9 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

16.10 Additional Rights of Set-Off 

(a) In addition to its other rights of set-off under this Agreement or otherwise arising 
in Jaw or equity, the Buyer may set off any amounts owing by the Supplier to the 
Buyer in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 2.5, 2.8(b), 
2.10, 4.2, 4.4, 4.6, 5.3, 5.4, 5.7, 6.1, 6.3(c), 10.2, 10.5, 14.3 and 16.5(c) against 
any monies owed by the Buyer to the Supplier in connection with Sections 1.7(e), 
1.8(e), 1.9(d), l.lO(c), 2.3, 4.2, 4.5, 4.6, 5.3, 5.4, 5.7, 10.4, 10.5, 13.3(d) and 
16.5(c). 

(b) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Supplier may set-off any amounts owing by the Buyer to the 
Supplier in connection with Sections 1.7(e), !.8(e), 1.9(d), l.lO(c), 2.3, 4.2, 4.5, 
4.6, 5.3, 5.4, 5.7, 10.4, 10.5, 13.3(d) and 16.5(c) against any monies owed by the 
Supplier to the Buyer in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.JO(c), 
2.3, 2.5, 2.8(b), 2.10, 4.2, 4.4, 4.6, 5.3, 5.4, 5.7, 6.1, 6.3(c), 10.2, 10.5, 14.3 and 
16.5(c). 

16.11 Rights and Remedies Not Limited to Contract 

Unless expressly provided in this Agreement, the express rights and remedies of the Buyer or the 
Supplier set out in this Agreement are in addition to and shall not limit any other rights and 
remedies available to the Buyer or the Supplier, respectively, at law or in equity. 
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16.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

16.13 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perfurm and to more effectively implement and carry out the terms of this Agreement. The 
Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date frrst stated above. 

[INSERT NAME OF SUPPLIER] ONTARIO POWER AUTHORITY 

By: By: --------------------------- ---------------------------
Name: Name: 

Title: Title: 

I have authority to bind the corporation. I have authority to bind the corporation. 
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Name of Facility: 

Municipal Location 
and Address: 

Connection Point and 
Circuit Designation: 

Description of 
Generation 
Technology: 

Brief Description of 
Facility: 

EXHIBIT A 
PROJECT DESCRIPTION 

[insert details] 

[insert details] 

[insert details] 

[insert details] 

[insert details] 

Detailed Description of Facility: 

1.0 Overview 

[insert details] 

1.1 Site Description 

I 

I 

I 

[insert details- include municipal address, land area of property, approximate land area to be 
used by the Facility, description of the layout of the Facility and proximity of transmission 
corridor] 

1.2 Project Design and Major Equipment (including preliminary design diagram of the 
Facility showing all major components), and Nameplate MV A Rating 

[insert details] 
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1.3 Impact to Existing Infrastructure (including a description of all physical changes to 
existing transmission or distribution infrastructure needed to connect the Facility): 

[insert details] 

1.4 Environmental Features (including a description of features and technologies that 
mitigate environmental concerns in relation to air quality. noise. water. sewage discharge. etc, 
and. as applicable. achieve the respective Emissions Limits): 

[insert details] 

1.5 List of Environmental Approvals and Permits. and Status (including a description of the 
Facility's treatment under the Ontario Ministry of the Environment's "Guide to Environmental 
Assessment Requirements for Electricity Projects". 

[insert details) 

1.6 Fuel Supply (including Gas provider and description of the infrastructure and work 
required to obtain fuel supply and description of any required Gas compressors) 

[insert details] 

1.7 Water and Wastewater Supply and Return (including a description of the Facility's 
cooling needs and equipment washing requirements 

[insert details] 

1.8 Electrical Interconnection (including description of work required to connect Facility and 
attach Single Line Diagram) 

[insert details] 

1.9 Plant General Arrangement 

[insert details] 
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1.10 Network Upgrades (as specified in connection assessment studies) 

[insert details] 

1.11 Emissions Limits for NOx and CO 

Emissions Limits (based upon 

Substance 
Reference Conditions and 15% 0 2 in 

the exhaust gases on a dry-volume 
basis) 

NOx 15 ppmv 

co 15 ppmv 
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EXHIBITB 
CONTRACT CAl'ACITY, NET REVENUE REQUIREMENT, 

AND OTHER STATED VARIABLES 

CONFIDENTIAL 

$[e]!MW-month 

[•] MMBTU/start-up 

$[•]/start-up 

continued on next page 
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Season 1 

r•J 
MMBTUIMWh 
(HHV) 

Season2 

r•J 
MMBTUIMWh 
(HHV) 
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Season 3 

r•J 
MMBTUIMWh 
(HHV) 

Season 4 

r•J 
MMBTU/MWh 
(HHV) 



EXHIBITC 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: [•J 
APPLICANT: [•J 
BENEFICIARY: Ontario Power Authority and its permitted assigns 
AMOUNT: [•] 
EXPIRY DATE: [•J 
EXPIRY PLACE: Counters of the issuing fmancial institution in Toronto, Ontario 
CREDIT RATING: [Insert credit rating only if the issuer is not a financial 

institution listed in either Schedule I or ll of the Bank Act) 
TYPE: Irrevocable and Unconditional Standby Letter of Credit 

Number: [e]_(the "Credit") 

The Credit is issued in connection with the Southwest GTA Clean Energy Supply (CBS) 
Contract (the "Contract") dated [Insert Date of Contract] between the Beneficiary and the 
Applicant. 

We hereby authorize the Beneficiary to draw on [Issuing Bank Name/Address), in respect of 
the Credit, for the account of the Applicant, up to an aggregate amount of $• (• Canadian 
Dollars) available by the Beneficiary's draft at sight accompanied by the Beneficiary's signed 
certificate stating that: 

"The Applicant Is m breach o:t; or defuult under, the Contract, and therefore the 
Beneficiary is entitled to draw upon the Credit in the amount of the draft attached 
hereto." 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable and unconditional 
Standby Letter of Credit No. [•J issued by [Issuing Bank Name] dated [Issue Date]." 

Partial drawings are permitted. 

This Letter of Credit will automatically extend for additional, successive terms of one year each 
(each an "Additional Term"), unless the undersigned provides the Beneficiary with written 
notice, at least 60 days prior to the expiration date of the then current term, that it does not wish 
to extend this Letter of Credit for an Additional Term. 

We engage with you that all drafts drawn under and in compliance with the terms of the Credit 
will be duly honoured, if presented at the counters of [Issuing Bank Name/Address] at or 
before [Expiry Time] (EST) on [Expiry Date], as extended. 

The Credit is subject to the .International Standby Practices ISP 98, International Chamber of 
Commerce Publication No. 590, and as to matters not addressed by ISP 98, shall be governed by 
the laws of the Province of Ontario and applicable Canadian federal law, and the parties hereby 
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irrevocably agree to attorn to the non-exclusive jurisdiction of the courts of the Province of 
·Ontario. 

It is a term of the Credit that the above name of the Beneficiary will be amended to another 
entity by way of an amendment hereto, without the consent of the Applicant, and upon receipt by 
[Issuing Bank Name] of the Beneficiary's dated and signed letter addressed to [Issuing Bank 
Name] and completed as follows: 

"We, the undersigned Beneficiary to [Issuing Bank Name] Letter of Credit No. [•], 
hereby waive all our rights under the said Letter of Credit and request that the current 
name and address of the Beneficiary thereunder be amended to read [insert name and 
address of new Beneficiary]. Please forward the original amendment to the [new 
Beneficiary], care of the Applicant to whom we have delivered the original of the Letter 
of Credit along with its amendment(s) (if any)." 

The Beneficiary may transfer the Credit without the consent of the Applicant or the issuing 
fmancial institution, provided that the transferee name is not identified on the following: the list 
of names subject to the Regulations Establishing a List ofEntities Made Under Section 83.05(1) 
of the Criminal Code, and/or the Regulations Implementing the United Nations Resolutions on 
the Suppression of Terrorism (RIUNRST) and/or United Nations Al-Qaida and Taliban 
Regulations (UNAQTR). 

[Issuing Bank Name] 

By: 

By: 
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EXHIBITD 
FORM OF GUARANTEE 

TillS GUARANTEE dated as of [•] is made and entered into between [•], a corporation 
incorporated under the laws of[•] (the "Guarantor"), and [•] (the "Buyer"). 

RECITALS: 

A. The Buyer and [insert name of Supplier], a [e], [•] under the laws of[•] ("Supplier"), 
have entered into the Southwest GTA Clean Energy Supply (CES) Contract dated as of 
the [e] day of [•], 2009 (as extended, amended, replaced and supplemented, 
collectively, the "Agreement"); 

B. The Guarantor will directly or indirectly benefit from the Agreement; 

C. Pursuant to the terms of the Agreement, the Buyer has required that the Guarantor shall 
deliver a guarantee of all payment obligations of the Supplier under the Agreement to the 
Buyer; and 

D. Capitalized terms used in this Guarantee but not otherwise defined herein have the 
meanings ascribed to them in the Agreement. 

NOW THEREFORE for good and valuable consideration (the receipt and sufficiency of which 
are hereby acknowledged) the Guarantor hereby agrees as follows: 

1. Guarantee 

Subject to the terms and conditions hereof; the Guarantor absolutely, irrevocably and 
unconditionally guarantees to the Buyer the full and timely payment when due, whether at stated 
maturity, by acceleration or otherwise, of the payment or indemnity obligations of the Supplier: 
(i) under the Agreement or (ii) under any award or order of any binding arbitration or court of 
competent jurisdiction in respect of the Agreement, and interest thereon accrued as provided in 
the Agreement, irrespective of when such obligations were incurred (the "Guaranteed 
Obligations"); provided, however, that the applicable rate of interest shall never exceed the 
maximum rate permitted by law. The aggregate amount of the Guarantor's liability under this 
Guarantee shall not exceed [•J CANADIAN DOLLARS (Cdn. $[•]) (the "Maximum 
Guarantee Amount"), plus reasonable legal fees and expenses payable by the Guarantor as 
provided herein. To the extent that Supplier fails to pay any Guaranteed Obligation, the 
Guarantor shall pay to the Buyer the amount due within ten (10) Business Days after demand for 
payment has been received by the Guarantor from the Buyer in writing in accordance with 
Section 11 hereo£ The Guarantor shall also be liable for all reasonable out-of-pocket expenses 
(including the legal fees and expenses of the Buyer) incurred to collect or enforce any of the 
Guaranteed Obligations; provided however, that such legal fees and expenses shall be payable by 
the Guarantor only to the extent that the Buyer is successful in enforcing the Guaranteed 
Obligations. This Guarantee shall be a continuing guarantee effective during the term of the 
Agreement and until fulfillment ot; including payment in full ot; the Guaranteed Obligations. 
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2. Demand 

The Guarantor's obligation to make payment under this Guarantee shall arise forthwith after 
demand for payment has been received by the Guarantor from the Buyer in writing in accordance 
with Section 11 hereof and the Guarantor's liability for the Guaranteed Obligations shall bear 
interest in accordance with the terms and conditions set forth in the Agreement. The only 
condition (and no other document, proof or action other than as specifically provided in this 
Guarantee is necessary as a condition) of the Guarantor honouring its obligations under this 
Guarantee shall be such demand for payment. No notice of the Guaranteed Obligations need be 
given in any form to the Guarantor at any time and the Guarantor waives any such notice and the 
right to consent to the Guaranteed Obligations. In the event that any payment to the Buyer in 
respect of any Guaranteed Obligations is rescinded or must otherwise be returned for any reason 
whatsoever, including the insolvency or bankruptcy of the Supplier or otherwise, the Guarantor 
shall remain liable hereunder in respect of such Guaranteed Obligations as if such payment had 
not been made. 

3. Waivers 

(a) The Guarantor waives any right to require as a condition to its obligations 
hereunder that: 

(i) collateral be applied to the Guaranteed Obligations; 

(ii) an action be brought against the Supplier or any Person other than the 
Guarantor should the Buyer seek to enforce the obligations of the 
Guarantor; 

(iii) a judgment be rendered against the Supplier or any Person other than the 
Guarantor; 

(iv) the Supplier or any other Person be joined in any action against the 
Guarantor; 

(v) an action separate from one against the Guarantor be brought against the 
Supplier or any other Person or under any other security or guarantee held 
by the Buyer; and 

(vi) any Supplier Event of Default under the Agreement has occurred. 

(b) The Guarantor further waives: 

(i) all defences, set-offs, counterclaims, estoppels or privileges which might 
but for this provision exonerate or discharge it from its obligations 
hereunder; and 
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(ii) notice of acceptance of this Guarantee, notice of any liability to which it 
may apply, presentment, demand, protest and notice of dishonour, non
payment or non-performance and marshalling of assets. 

(c) The obligations of the Guarantor hereunder shall in no way be affected or 
impaired by reason, and the Guarantor waives its right to prior notice, of the 
happening from time to time of any of the following: 

(i) any invalidity or unenforceability of all or any part of the Guaranteed 
Obligations or any agreement or instrument relating to or securing the 
Guaranteed Obligations; 

(ii) any insolvency, bankruptcy, reorganization, or dissolution, or any 
proceeding of the Supplier or any other guarantor, including without 
limitation, rejection of the Guaranteed Obligations in such bankruptcy; 

(iii) extensions (whether or not material) of the time for payment or 
performance of all or any portion of the Guaranteed Obligations; 

(iv) the modification or amendment in any manner (whether or not material) of 
the Agreement or the Guaranteed Obligations; 

(v) subject to applicable statutes of limitations, any failure, delay or lack of 
diligence on the part of the Buyer or any other Person to enforce, assert or 
exercise any right, privilege, power or remedy conferred on the Buyer or 
any Person in the Agreement or at law, or any action on the part of the 
Buyer or such other Person granting an indulgence or extension of any 
kind; 

(vi) the settlement or compromise of any Guaranteed Obligations; 

(vii) the change of status, composition, structure or name of the Supplier, 
including by reason of merger, amalgamation, continuance, dissolution, 
reorganization or consolidation with or into another legal entity; 

(viii) the release or waiver, by operation oflaw or otherwise, of the performance 
or observance by the Supplier of any express or implied covenant, term or 
condition in the Agreement or the enforceability of any covenant, term or 
condition thereof; 

(ix) the release or waiver, by operation oflaw or otherwise, of the performance 
or observance by any co-guarantor, surety, endorser or other obligor of 
any express or implied covenant, term or condition to be performed or 
observed by it under the Agreement or any related document; 
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(x) the failure to acquire, perfect or maintain perfection of any lien on, or 
security interest in, any collateral provided by the Supplier to the Buyer or 
the release of any such collateral or the release, modification or waiver of; 
or failure to enforce, any pledge, security, guarantee, surety or other 
indemnity agreement in respect of such collateral; 

(xi) the assignment of the Agreement and/or any rights thereunder from or by 
the Supplier to any other Person; and 

(xii) any other circumstance similar, or having a similar effect, as those set out 
in subsections 3(c)(i) through (xi) inclusive, which might constitute in 
whole or in part a defence available to the release and discharge of this 
Guarantee. 

4. Limitation of Liability 

The Guarantor shall not be liable hereunder for any special, consequential, incidental, punitive, 
exemplary or indirect damages, including loss of use of any property or claims of customers of 
the Supplier or the Buyer, except to the extent specifically provided in the Agreement to be due 
from the Supplier. 

5. Indemnity 

The Guarantor hereby indemnifies and saves the Buyer harmless from and against any and all 
damages, losses, costs and expenses of any nature whatsoever resulting from or in consequence 
of any default or non-payment by Supplier of its payment or indemnity obligations: (i) under the 
Agreement or (ii) under any award or order of any binding arbitration or court of competent 
jurisdiction in respect of the Agreement, irrespective of when such obligations were incurred, 
including its obligations to pay interest as provided in the Agreement and all reasonable out-of
pocket expenses (including legal fees and expenses incurred to collect or enforce the 
Agreement); provided, however, that the maximum amount recoverable under the foregoing 
indemnity and otherwise under this Guarantee shall be an amount equal to the Maximum 
Guarantee Amount. In addition, the Guarantor shall also be liable to the Buyer for all reasonable 
out-of-pocket expenses (including legal fees and expenses of the Buyer) incurred to collect or 
enforce this indemnity; provided, however, that such legal fees and expenses shall be payable by 
the Guarantor only to the extent that the Buyer is successful in enforcing the indemnity provided 
herein. Any payment made pursuant to this Section 5 shall be reduced by any amount that is 
fully and indefeasibly paid by the Guarantor to the Buyer pursuant to its obligations under 
Section 1 hereof. 

6. Release of Guarantee 

If Section 6.2(d) of the Agreement is applicable, then upon request by the Supplier, the Buyer 
shall promptly return this Guarantee to the Guarantor and the Guarantor shall be released and 
discharged of its obligations hereunder with respect to any Guaranteed Obligations existing or 
arising after the date that Section 6.2(d) of the Agreement is applicable. 
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7. Defences 

The Guarantor reserves the right to assert all rights, setoffs, counterclaims and other defunces of 
the Supplier relating to the Guaranteed Obligations, other than defences arising out of the 
bankruptcy, insolvency, dissolution or liquidation of the Supplier. 

8. Subrogation 

The Guarantor shall not be or claim to be subrogated, in whole or in part, to the rights of the 
Buyer against the Supplier under the Agreement or otherwise, until (a) the Buyer shall have 
received full and indefeasible payment of all Guaranteed Obligations; and (b) either the 
Agreement has been terminated or this Guarantee has been terminated pursuant to the terms 
hereof and the terms and conditions of the Agreement as applicable. Except as set out in this 
Section 8, nothing contained in this Guarantee shall limit the rights at law and in equity of the 
Guarantor to subrogation. 

9. Representations 

The Guarantor represents that: 

(a) it is a [corporation duly incorporated] and existing under the laws of the 
Province of [Ontario] [Note to Finalization: Reflect form and jurisdiction of 
Guarantor] and has the corporate power and capacity to enter into this Guarantee 
and to perform its obligations hereunder; 

(b) this Guarantee has been duly authorized, executed and delivered by the Guarantor 
and is a valid and binding obligation ofthe Guarantor enforceable in accordance 
with its terms; 

(c) no declaration, filing or registration with, or notice to, or licence, permit, 
certificate, registration, authorization, consent or approval of or from, any 
Governmental Authority is necessary or required for the consummation by the 
Guarantor of the transaction contemplated by this Guarantee; and 

(d) the execution and delivery of this Guarantee and performance of its obligations 
hereunder do not conflict with or result in a breach of its constating documents or 
by-Jaws, any applicable law, rule or regulation, any judgment, order, contractual 
restriction or agreement binding on it or affecting its properties. 

10. No Waiver by the Buyer 

No failure on the part of the Buyer to exercise, and no delay in exercising, any right, remedy or 
power hereunder shall operate as a waiver thereof; nor shall any single or partial exercise by the 
Buyer of any right, remedy or power hereby granted to the Buyer or allowed it by Jaw or other 
agreement be a waiver of any other right, remedy or power, and each such right, remedy or 
power shall be cumulative and not exclusive of any other, and may be exercised by the Buyer 

122 

Southwest GTA Clean Energy Supply (CF.S) Contract-May 12,2009 



from time to time. No term, condition or provision hereof or any right hereunder or in respect 
hereof shall be, or shall be deemed to have been, waived by the Buyer except by express written 
waiver signed by the Buyer, all such waivers to extend only to the particular circumstances 
therein specified. 

11. Notices 

Any notice or other communication required or permitted to be given hereunder shall be in 
writing and shall be sufficiently given if transmitted by facsimile or delivered by hand or courier 
delivery: 

(a) if to the Buyer, to: 

[•] 
Attention: [•] 
Facsimile: [•] 

(b) if to the Guarantor, to: 

r•J 
Attention: [ •l 
Facsimile: [•] 

Notice delivered or transmitted as provided above shall be deemed to have been given and 
received on the day it is delivered or transmitted, provided that it is delivered or transmitted on a 
Business Day prior to 5:00 p.m. local time in the place of delivery or receipt. However, if a 
notice is delivered or transmitted after 5:00 p.m. local time or such day is not a Business Day, 
then such notice shall be deemed to have been given and received on the next Business Day. 
Either party may, by written notice to the other, change its address to which notices are to be 
sent. 

12. Governing Law 

This Guarantee shall be governed by the laws of the Province of Ontario and the laws of Canada 
applicable therein. The Guarantor agrees that any suit, action or proceeding against the 
Guarantor arising out of or relating to this Guarantee against it may be brought in any court in 
the Province of Ontario and the Guarantor irrevocably and unconditionally attorns and submits to 
the non-exclusive jurisdiction of such courts. The Guarantor irrevocably waives and agrees not 
to raise any objection it might now or hereafter have to the bringing of any such suit, action or 
proceeding in any such court, including any objection that the place where such court is located 
is an inconvenient forum or that there is any other suit, action or proceeding in any other place 
relating in whole or in part to the same subject matter. The Guarantor agrees that any judgment 
or order in any such suit, action or proceeding brought in such a court shall be conclusive and 
binding upon it and consents to any such judgment or order being recognized and enforced in the 
courts of its jurisdiction of incorporation or any other courts, by registration of such judgment or 
order, by a suit, action or proceeding upon such judgment or order, or any other means available 
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for enforcement of judgments or orders, at the option of the Buyer, provided that service of any 
required process is effected upon it as permitted by applicable law. Nothing in this paragraph 
shall restrict the bringing of any such suit, action or proceeding in the courts of any other 
jurisdiction. 

13. Severabili~ 

Each of the provisions contained in this Guarantee is distinct and severable and a declaration of 
invalidity or unenforceability of any such provision or part thereof by a court of competent 
jurisdiction shall not affect the validity or enforceability of any other provision of this Guarantee. 

14. Entire Agreement 

This Guarantee constitutes the entire agreement between the parties pertaining to the subject 
matter of this Guarantee. There are no warranties, conditions, representations or agreements in 
connection with such subject matter except as specifically set forth or referred to in this 
Guarantee. 

15. Binding and Assignment 

(a) This Guarantee and all ofthe provisions hereof shall be binding upon and enure to 
the benefit of the parties and their respective successors and permitted assigns. 
This Guarantee is not intended to confer upon any other Person, except the parties 
and their respective successors and permitted assigns, any rights, interests, 
obligations or remedies under this Guarantee. 

(b) Neither this Guarantee nor any of the rights, interests or obligations under this 
Guarantee shall be assigned by either party without the prior written consent of 
the other party. Notwithstanding the foregoing, if the Buyer assigns the 
Agreement to an assignee pursuant to Sections 16.5( d) or 16.5( e) thereof; then the 
Buyer may assign this Guarantee to such assignee without the consent of the 
Guarantor or the Supplier. 

16. Limitation Period 

The limitation period applicable to any claim hereunder shall not begin to run until actual 
demand is made by the Buyer pursuant to Section 2 of this Guarantee. The Buyer and the 
Guarantor of this Guarantee agree to extend such limitation period to six ( 6) years from the date 
of such actual demand. 
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17. Facsimile and Counterparts 

The parties may deliver an executed copy of this Guarantee by facsimile and this Guarantee may 
be executed and delivered by the parties in counterparts. All such facsimiles and counterparts 
shall together constitute one and the same agreement. 

IN WITNESS WHEREOF, the parties hereto have duly executed this Guarantee 
as of the day and year first above written. 

[GUARANTOR] 

By: 

By: 

-------------------
Name: [•] 

Title: [•] 

------------------------
Name: [•] 

Title: [•] 

I!We have the authority to bind the Guarantor. 

[BUYER] 

By: 
------------------------
Name: [•] 

Title: [•] 

I have the authority to bind the Corporation. 
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1. General 

EXHIBITG 
DISPATCH OPTIONS 

The following shall apply to the Deemed Dispatch Option and the Directed Dispatch 
Option: , 

(a) the Supplier shall be free to operate the Facility (including the nomination and 
purchase of Gas) and generate Electricity and Related Products at its own 
discretion and for its own account, with the knowledge that payment settlements 
in each Settlement Month shall be based on the imputed revenue model set out in 
Exhibit J; and 

(b) the Monthly Payment, payable by the Supplier to the Buyer or the Buyer to the 
Supplier, as the case may be, in a Settlement Month will be based on the imputed 
revenue model set out in Exhibit J. 

2. Deemed Dispatch Option 

The Deemed Dispatch Option shall be the default dispatch payment model governing the 
Facility for all hours in the Term that are not associated with a Directed Dispatch Order, 
and shall be governed by the following rules: 

(a) all hours in a Settlement Month that are not the subject of a Directed Dispatch 
Order and all hours that are the subject of a Cancelled Directed Dispatch Order 
shall be subject to the Deemed Dispatch Option; and 

(b) for purposes of calculating the Monthly Payment, Deemed Dispatch Hours shall 
include all Outage Hours and all Force Majeure Outage Hours occurring during 
Deemed Dispatch Intervals. 

3. Directed Dispatch Option 

The Directed Dispatch Option shall be governed by the following rules: 

(a) the Buyer (or the Dispatcher, if one has been appointed) may, in accordance with 
the terms ofthe Agreement, issue a Directed Dispatch Order (DA) or a Directed 
Dispatch Order (L T), as applicable; 

(b) for greater certainty, for purposes of this Exhibit G, day "d'' shall mean the 
twenty-four (24) hour period between the beginning of the hour ending 01:00 
(EST) and the end of hour ending 24:00 (EST); 

(c) the Buyer shall not issue a provisional Directed Dispatch Order in respect of any 
hour in which a Planned Outage was scheduled with the IESO and that notice of 
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(d) 

(e) 

which was given to the Buyer, prior to the issuance of such provisional Directed 
Dispatch Order, in accordance with Sections 15.3(b)(ii)(B} and 15.3(b)(iv). 

long term directed dispatch arrangements set out in a Directed Dispatch Order 
(L T) are to cover a period of one (1) or more calendar months, but may be subject 
to daily cancellation by the Buyer by issuing an order cancelling the Directed 
Dispatch Order (a "Cancelled Directed Dispatch Order''); 

the Buyer, if requested by the Supplier, shall establish a standing credit support 
guarantee in favour of the supplier of Gas to the Supplier (the "Gas Provider'') 
(in a form substantially siroilar to Exhibit L) and other security provided to the 
Gas Provider in accordance with subparagraph (iv)(A) below (collectively, the 
"Buyer Security") as follows: 

(i) the Supplier shall, on a daily basis, determine the amount owed or that will 
be owed (whether or not then due) by the Supplier to the Gas Provider 
with respect to any and all Gas purchase transactions and any and all 
derivative transactions which relate to any Gas to be purchased for 
Contracted Facility Operation under a Directed Dispatch Order (L T) for 
rui.y day that is the subject of a Directed Dispatch Order (L T) and which 
have been or will be entered into in accordance with this Exhibit G (the 
"Exposure Amount"); 

(ii) the maximum Exposure Amount which the Buyer shall be entitled to 
maintain in relation to any Directed Dispatch Order (L T) shall be based on 
the Credit Rating of the Buyer and shall be the amount (the "Exposure 
Threshold Amount") set out in the following table: 

EXPOSURE CREDIT RATING 
THRESHOLD 

AMOUNT 

DBRS S&P Moody's 

CAD $75,000,000 A to A (high) A to A+ A2toAl 

CAD $50,000,000 A (low) A~ A3 

CAD $20,000,000 BBB (high) BBB+ Baal 

CAD $15,000,000 BBB BBB Baa2 

CAD $5,000,000 BBB (low) BBB- Baa3 

$0 below BBB (low) belowBBB- belowBaa3 

Notwithstanding the foregoing, (A) in the event the Buyer has a Negative 
Outlook, then its Credit Rating, for purposes of calculating the Exposure 
Threshold Amount and the amount of the guarantee, will be automatically 
demoted by one row in the above table and (B) in the event the Buyer has 
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a Credit Rating from more than one of the above credit rating agencies, 
then its Credit Rating for the above purposes will be based on the lowest 
credit rating granted by any such credit rating agency. 

(iii) the amount of the guarantee to be provided by the Buyer from time to time 
shall be equal to the Exposure Threshold Amount listed in that row of the 
table in subparagraph (ii) above which contains the Buyer's then current 
Credit Rating, as adjusted by any Negative Outlook in accordance with 
subparagraph (ii) above; 

(iv) in the event that the Exposure Amount on any day exceeds the Exposure 
Threshold Amount on such day then the Buyer shall, within two (2) 
Business Days of receiving notice of such fact: 

(A) provide to the Gas Provider an irrevocable standby letter of 
credit, cash collateral or other form of collateral security, in 
each case, in form and substance acceptable to the Gas 
Provider (acting reasonably) for the full amount of the 
difference between the Exposure Amount and the Exposure 
Threshold Amount; or 

(B) issue a full or partial Cancelled Directed Dispatch Order 
such that the Exposure Amount does not exceed the 
Exposure Threshold Amount; 

(v) in the event that the Buyer should fail to provide or maintain any of the 
applicable Buyer Security required hereunder, at the Supplier's option to 
be exercised by notice (the "Cancellation Notice") in writing to the 
Buyer, the Buyer shall be deemed to have issued a Cancelled Directed 
Dispatch Order in respect of the balance of the Directed Dispatch Order 
(L T) then outstanding and such Cancelled Directed Dispatch Order shall 
be deemed to be effective as of the day specified in the Cancellation 
Notice, provided that, if applicable, such date shall not be earlier than the 
date of receipt by the Buyer of the notice set out in subparagraph (iv) 
above; and 

(vi) the Supplier shall not vary the "Obligations" (as defined in Exhibit L) in 
respect of the standing credit support arrangement established by the 
Buyer in accordance with this Section 3(e), except: (i) as a direct result of 
the issuance of a new Directed Dispatch Order (L T) or the full or partial 
cancellation of an existing Directed Dispatch Order (L T); or (ii) if the 
Buyer has frrst consented in writing to a variation of such Obligations on 
any other basis. Notwithstanding Section 7 of Exhibit L, if the Supplier 
agrees with the "Counterparty" (as defmed in Exhibit L) to vary such 
Obligations on any other basis, any increased cost to the Buyer of 
discharging such Obligations, to the extent relating to or caused by such 
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variance, shall be for the Supplier's sole account and may be set off by the 
Buyer against any payment owing by the Buyer under this Agreement; 

(f) a Directed Dispatch Order (LT) shall not relate to any calendar month ending 
more than one (1) year from the date of the order; 

(g) long term directed dispatch arrangements may also be amended on a daily basis 
by issuing a Cancelled Directed Dispatch Order for applicable day followed by a 
Directed Dispatch Order (DA) for such day; 

(h) a Directed Dispatch Order will be issued in the form provided in Exhibit H; 

(i) a Directed Dispatch Order (DA) may be issued by the Buyer (or the Dispatcher, if 
one has been appointed) in respect of any day "cf' of the Term provided that it 
shall not be issued later than 09:00 EPT on the prior Business Day; however, if 
the Directed Dispatch Order (DA) is being issued in respect of a day that was the 
subject of a Cancelled Directed Dispatch Order and the Buyer is seeking to add 
additional Directed Dispatch Hours in respect of day "cf' prior to 10:00 EPT, such 
Directed Dispatch Order (DA) shall not be issued later than 09:00 EPT on the day 
which is two (2) Business Days prior to day "cf'; 

G) the Directed Dispatch Order (DA) shall specifY the Directed Dispatch Hours for 
up to two (2) Directed Dispatch Interval(s) for the day by specifYing the Directed 
Start-Up Hour and the Directed Shut-Down Hour for each Directed Dispatch 
Interval; each Directed Dispatch Interval shall constitute a consecutive run time 
that may continue into the next calendar day; for greater certainty, all hours in the 
day that are not Directed Dispatch Hours as specified in the Directed Dispatch 
Order (DA) shall be subject to the Deemed Dispatch Option; 

(k) a provisional Directed Dispatch Order (L T) may be issued by the Buyer (or the 
Dispatcher, if one has been appointed) in respect of one or more calendar months 
of the Term provided that it shall not be issued later than 09:00 EPT on the day 
which is five (5) Business Days before the frrst day of the first calendar month 
covered by such order; 

(I) a provisional Directed Dispatch Order (L T) shall specifY the Directed Dispatch 
Hours for up to two (2) Directed Dispatch Interval(s) in each day of each 
applicable month by specifYing the Directed Start-Up Hour and the Directed 
Shut-Down Hour for each Directed Dispatch Interval on a specific basis (e.g., 
12:00 to 22:00 EST on Monday, the nth day of the month) or on a generic basis 
(e.g. 07:00 to 20:00 EST on each Business Day of the month); each Directed 
Dispatch Interval shall constitute a consecutive run time that may continue into 
the next calendar day; for greater certainty, all hours in a day that are not Directed 
Dispatch Hours as specified in the Directed Dispatch Order (L T) shall be subject 
to the Deemed Dispatch Option; 
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(m) each Directed Dispatch Interval specified by a Directed Dispatch Order(DA) or 
Directed Dispatch Order (L T) shall constitute a consecutive run time of at least 
four (4) Directed Dispatch Hours; 

(n) if specifically requested by the Buyer in the provisional Directed Dispatch Order 
(LT), the Supplier shall secure a long-term non-binding price quote (in Dollars 
per MMBTU) for the supply of Gas required to cover the specified Directed 
Dispatch Hours and Directed Start-Ups, based on the Contract Heat Rate and 
Start-Up Costs set out in Exhibit B, for each month covered by the provisional 
Directed Dispatch Order (LT) and advise the Buyer of such price quote within 
two (2) Business Days of the receipt of the provisional Directed Dispatch Order 
(L T) from the Buyer; if the Buyer does not specifically request a long-term non
binding price quote in the provisional Directed Dispatch Order (L T), the Supplier 
shall purchase Gas at its discretion in order to comply with the Directed Dispatch 
Order (LT) and the Buyer shall compensate the Supplier for such Gas purchased 
based on the Gas Price (DA) and in such event, paragraphs ( o) and (p) shall not 
apply; 

( o) upon receipt of the price quote set forth in paragraph (n), the Buyer shall within 
one (1) Business Day of receipt of the price quote from the Supplier either: 

(i) confirm its acceptance of the price quote and thereby approve the Directed 
Dispatch Order (LT) on the condition that the Gas Price (L T) applicable 
for such Directed Dispatch Order (L T) shall not exceed such price quote 
by more than an amount to be agreed upon by the Parties at such time; or 

(ii) withdraw the provisional Directed Dispatch Order (L T), in which case the 
Buyer may issue a new or revised provisional Directed Dispatch Order 
(L T) in accordance with paragraph (k); 

(p) as soon as reasonably practicable, but no later than two (2) Business Days of the 
confirmation from the Buyer under paragraph ( o )(i), the Supplier shall confirm to 
the Buyer that: 

(i) it has secured the required physical or financial Gas supply arrangement 
based on the Gas price limit established under paragraph ( o )(i), in which 
case the Gas Price (LT) applicable for such Directed Dispatch Order (LT) 
shall be equal to the long-term price so determined; for purposes of this 
paragraph, the Supplier may, but is not obligated to, secure the required 
physical or fmancial Gas supply arrangements by electing to supply Gas 
from its Gas portfolio, and the Gas Price (LT) applicable for such Directed 
Dispatch Order (L T) shall in such case be equal to the price quote set forth 
in paragraph (n); or 

(ii) the required physical or fmancial Gas supply arrangement is not available 
based on the Gas price limit established under paragraph ( o )(i), in which 
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case the Buyer may issue a new or revised provisional Directed Dispatch 
Order (L 1) in accordance with paragraph (k); 

(q) the Buyer (or the Dispatcher, if one has been appointed) may issue a Cancelled 
Directed Dispatch Order in respect of any Directed Dispatch Interval which is the 
subject of a Directed Dispatch Order (L T) cancelling the Directed Dispatch Order 
for such day, provided that the Cancelled Directed Dispatch Order shall not be 
issued later than 09:00 EPT on the prior day "d-1"; 

(r) any hour that is the subject of a Cancelled Directed Dispatch Order shall be 
subject to the Deemed Dispatch Option, unless the Buyer is~ues a Directed 
Dispatch Order (DA) in respect of such hour in accordance with paragraph (i); 

(s) a Cancelled Directed Dispatch Order shall cover periods equal to increments of 
one or more Directed Di~atch Intervals; 

(t) a Cancelled Directed Dispatch Order shall also require the Supplier to sell, using 
Commercially Reasonable Efforts, the applicable Gas Cancellation Volume of 
Gas that the Buyer had requested be purchased on a forward basis under the 
Directed Dispatch Order (L T), provided that the Supplier may, but is not required, 
to sell such Gas if: (i) the Supplier would have provided such Gas from its Gas 
portfolio, or (ii) the Supplier will transfer such Gas into the Supplier's portfOlio, 
as long as the Supplier, in either case, is willing to have a "deemed sale" at a 
target price mutually agreed by the Parties; 

(u) the amount of capacity imputed to be delivered in respect of any Directed 
Dispatch Hour under any Directed Dispatch Order shall always be equal to the 
Adjusted Contract Capacity; 

(v) the Buyer (or the Dispatcher, if one has been appointed) makes no guarantee or 
assurance to the Supplier as to whether, how often, or how long the Buyer (or the 
Dispatcher, if one has been appointed) will issue Directed Dispatch Orders to the 
Supplier during the Term; and 

(w) for purposes of calculating the Monthly Payment, Directed Dispatch Hours shall 
include all Outage Hours and all Force Majeure Outage Hours occurring during 
Directed Dispatch Intervals. 
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EXHIBITH 
FORM OF DIRECTED DISPATCH ORDER 

The Parties agree that the form of order shall be agreed upon no later than six (6) months prior to 
the COD in accordance with the protocol set out in Exhibit G. 
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EXHIBIT I 
FORM OF FORCE MAJEURE NOTICE 

TO: [insert name ofBuyer or Supplier, as applicable] 

DATE: 

RE: 

Supplier: I Name of Facility: 
COD per Contract: I Buyer Approved Revised COD: 

1. Description of events leading to Force Majeure (Provide reasonably full particulars of the 
cause and timing of events relating to the invoked Force Majeure) 

2. Effect of Force Majeure (Provide reasonably full particulars ofthe effect of the Force 
Majeure on the [Buyer or Supplier]'s ability to fulfill its obligations under the Agreement) 

3. Cost of Alternatives available to remedy or remove the Force Majeure (Provide 
reasonably full particulars of alternatives available to the [Buyer or Supplier] to remedy or 
remove the Force Majeure, together with an estimation of related costs with respect to each 
alternative) 

4. Commercially Reasonable Efforts- Reasonably full particulars of efforts, if any, 
undertaken or contemplated by the [Buyer or Supplier] to remedy or remove the Force Majeure. 

136 

Southwest GTA Oean Energy Supply (CES) Contract-May 12,2009 



EXHIBITJ 
CALCULATION OF CSP AND RSP 

This Exhibit J sets out the calculation of the Contingent Support Payment and the Revenue 
Sharing Payment, as applicable, for a given Settlement Month "m" in Contract Year 'Y', which 
is a four stage calculation which involves: 

Stage I Determination of the Total Monthly Fixed Capacity Payment; 

Stage II Determination of the Variable Energy Cost; 

Stage ill Determination of the Imputed Net Revenue; and 

Stage IV Determination of the Contingent Support Payment and the Revenue 
Sharing Payment. 

Except as expressly set forth below, all references to Sections are to Sections of the Agreement. 

1.0 STAGE 1: DETERMINATION OF TOTAL MONTHLY FIXED CAPACITY 
PAYMENT 

1.1 The Total Monthly Fixed Capacity Payment is calculated as follows: 

TMFCPm = (CRFm x FMCRFm x NRRy x AACC) 

where: 

TMFCPm TMFCPm is the Total Monthly Fixed Capacity Payment (in $ for the 
Settlement Month), provided that if the Settlement Month is the frrst or 
last Settlement Month of the Term, the NRRy for the Settlement Month 
will be prorated for the number of days of the Term in the Settlement 
Month and the Total Monthly Fixed Capacity Payment shall be 
calculated as follows: 

TMFCPm = (CRFm x FMCRFm. x NRRy x AACC) x (SMDn/CMDm) 

SMDm is the number of days in the Settlement Month "m" (i.e. the number of 
days of the Term in such month). 

CMDm is the total number of days in the calendar month in which the 
Settlement Month "m" falls. 
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CRFm is the Capacity Reduction Factor for Settlement Month "m" as defmed 
in Section 15.6, and expressed as a fraction. The Capacity Reduction 
Factor shall be 1.0 unless and to the extent the circumstances set out in 
Sections 15.6(e) and (f) apply. If the Capacity Reduction Factor 
changes during the Settlement Month, then CRF will be calculated as a 
weighted average based on the number of days of the Settlement Month 
during which the different values ofCRF apply. 

NRRy is the Net Revenue Requirement (in $/MW-month). For the first 
Contract Year, the Net Revenue Requirement shall be equal to the 
amount set out in Exhibit B. For the second and each succeeding 
Contract Year, a portion of the Net Revenue Requirement shall be 
adjusted on the fust day of such Contract Year to the percentage 
increase or decrease (if any) between the CPI effective as of the fust 
day of such Contract Year compared with the CPI effective as of the 
COD. The NRRy shall be calculated as follows: 

NRRy = CNRRB X NRRIF X IFy) + (NRRB X (1-NRRIF)) 

NRRIF is the Net Revenue Requirement Indexing Factor set out in Exhibit B, 
and expressed as a decimal figure between 0.00 and 0.20. 

AACC is the Annual Average Contract Capacity (in MW). 

IFy is the Index Factor for year 'Y' and shall be calculated as follows: 

IF y = CPiy I CPIB 

CPiy is the CPI applicable to the calendar month during which the first day of 
Contract Year 'Y' occurs. 

CPIB is the CPI applicable to the calendar month during which the COD 
occurs. 

FMCRFm is the Force Majeure Capacity Reduction Factor for Settlement Month 
"m" which shall be equal to 1.0 if there are no Outages affecting an 
Imputed Production Hour in the Settlement Month resulting from an 
event ofForce Majeure, otherwise it shall be calculated as follows: 

FMOH=FMOHm 

L;FMOCFMOH 
FMCRFm= I FMOH-1 

ACCm xiPHm 
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ACCm is the Adjusted Contract Capacity (in MW) for the Settlement Month 
"m", and is calculated as follows: 

ACCm = CCm x CRFm 

CCm is the Contract Capacity (in MW) in Settlement Month "m". 

IPH is an Imputed Production Hour, which is an hour in Settlement Month 
"m" that is contained within an Imputed Production Interval which 
occurred, in whole or in part, in Settlement Month "m". 

IPHm is the total number of Imputed Production Hours in Settlement Month 
"m". 

FMOCFMoH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as follows: 

FMOCFMOH = ACCm- FMACFMOH 

FMACFMOH is the Force Majeure Available Capacity (in MW), which is the portion 
of the Adjusted Contract Capacity available for dispatch as reported by 
the Supplier to the IESO in respect of a Force Majeure Outage Hour. 

FMOH is a Force Majeure Outage Hour, which is an hour within any Imputed 
Production Interval in Settlement Month "m" for which the Supplier has 
notified the IESO and the Buyer, as applicable, of an Outage caused by 
an event of Force Majeure. For greater certainty, any FMOH is by 
defmition also an IPH; however, Outages must continue to be reported 
to the IESO and the Buyer for all Outage Hours. 

FMOHm is the total number afForce Majeure Outage Hours in Settlement Month 
"m". 
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2.0 STAGE II: DETERMINATION OF VARIABLE ENERGY COST 

2.1 Calculation of Variable Energy Cost 

The calculation ofthe Variable Energy Cost for each hour "h" during Settlement Month 
"m" is as follows: 

VECb = (GPh x CHR) + O&My 

where: 

VECh is the Variable Energy Cost for hour "h" (in $/MWh). 

GPh is the Gas Price for hour "h" (in $/MMBTU) and shall be determined as 
follows: 

(i) for Directed Dispatch Hours that are subject to a Directed Dispatch 
Order (L T) and are not subject to a Cancelled Directed Dispatch Order, 
the Gas Price (in $/MMBTU) is the Gas Price (LT) applicable for the 
day as agreed upon by the Parties pursuant to paragraphs 3( o )(i) and 
(p )(i) of Exhibit G, otherwise the Gas Price is the Gas Price (DA) for 
the day, as applicable; and 

(ii) for all other hours, the Gas Price is the Gas Price (DA) fur the day. 

The Gas Price (DA) shall be converted from US dollars to Dollars using 
the applicable conversion rate set out in Section 1.1. 

CHR is the Contract Heat Rate (in MMBTU/MWh), which shall be the 
Season 1 Contract Heat Rate, Season 2 Contract Heat Rate, Season 3 
Contract Heat Rate or the Season 4 Contract Heat Rate, as applicable. 

O&My is the O&M Cost set out in Exhibit B, as adjusted for indexation to the 
CPI as described in Section 2.2 of this Exhibit J (in $/MWh). 

2.2 Indexation of O&M Cost 

For the first Contract Year, the O&M Cost shall be equal to the amount set out in Exhibit 
B. For the second and each succeeding Contract Year, the O&M Cost shall be adjusted 
on the first day of such Contract Year to the percentage increase or decrease (if any) 
between the CPI effective as of the first day of such Contract Year compared with the 
CPI effective as of the COD, and shall be calculated as follows: 

O&My- O&M8 x IFy 

where: 

O&My is the O&M Cost (in $/MWh) for Contract Year 'Y'. For the first 
Contract Year, the O&M Cost shall be equal to the amount set out in 
Exhibit B. 
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O&MB is the O&M Cost (in $/MWh) as set out in Exhibit B. 

IFy is the Index Factor for year 'Y' which is calculated as described in 
Section 1.1 of this Exhibit J. 

2.3 Calculation of Start-Up Costs 

The calculation of the Start-Up Costs for each day "d'' during Settlement Month "m" is 
calculated as follows: 

SUCd = CRFrn x [SUG x GPd + SUMCy] 

where: 

sued is the Start-Up Costs (in $/start-up) for day "d''. 

CRFrn is the Capacity Reduction Factor for Settlement Month "m" determined 
according to Section 1.1 of this Exhibit J. 

SUG is the Start-Up Gas (in MMBTU/start-up) as defined in Section 1.1 of 
this Agreement. 

GPd is the Gas Price applicable for day "cf' (in $/MMBTU) and shall be 
determined as follows: 

(i) for days that are subject to a Directed Dispatch Order (L T) and are 
not subject to a Cancelled Directed Dispatch Order, the Gas Price (in 
$/MMBTU) is the Gas Price (LT) applicable for tbe day as agreed upon 
by the Parties pursuant to paragraphs 3( o )(i) and (p )(i) of Exhibit G, 
otherwise the Gas Price is the Gas Price (DA) for the day, as applicable; 
and 

(ii) for all other days, the Gas Price is the Gas Price (DA) for the day. 

The Gas Price (DA) shall be converted from US dollars to Dollars using 
the applicable conversion rate set out in Section 1.1. 
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SUMCy is the Start-Up Maintenance Cost (in $/start-up) for Contract Year "y". 
For the first Contract Year, the Start-Up Maintenance Cost shall be 
equal to the amount set out in Exhibit B. For the second and each 
succeeding Contract Year, the Start-Up Maintenance Cost shall be 
adjusted on the first day of such Contract Year to the percentage 
increase or decrease (if any) between the CPI effective as of the first 
day of such Contract Year compared with the CPI effective as of the 
COD, and shall be calculated as follows: 

SUMCy = SUMCB X IFy 

IFy is the Index Factor for year ''y" which is calculated as described in 
Section 1.1 ofthis Exhibit J. 

SUMCB is the Start-Up Maintenance Cost (in $/start-up) as defined in Section 
1.1 of this Agreement. 

3.0 STAGE ill: DETERMINATION OF IMPUTED PRODUCTION INTERVALS, 
IMPUTED GROSS ENERGY MARKET REVENUE AND IMPUTED NET 
REVENUE 

Subject to the provisions below, the Facility shall be deemed to operate, and hence, be 
imputed to produce Electricity at the Adjusted Contract Capacity ("ACC"), for all hours 
within all Imputed Production Intervals contained in whole or in part in any month. 

3.1 Imputed Production Intervals 

An "Imputed Production Interval" ("IPI") is either a Deemed Dispatch Interval or a 
Directed Dispatch Interval. For purposes of this Exhibit J, a set of two or more 
contiguous Deemed Dispatch Intervals shall be treated as a single Imputed Production 
Interval and day "d' shall mean the twenty-four (24) hour period between the beginning 
of the hour ending 01:00 (ES1) and the end of hour ending 24:00 (EST). In respect of 
any hours in an Imputed Production Interval, the following shall apply: 

(i) Any hour that is either a Deemed Dispatch Hour or a Directed Dispatch Hour will 
be an Imputed Production Hour. 

(ii) Any Imputed Production Hour that is not irmnediately preceded by an Imputed 
Production Hour (including Imputed Production Hours in the previous day) will 
be considered an Imputed Start-Up Hour, and ISUd will equal the total of the 
Imputed Start-Up Hours in day "d', subject to ISUd not being greater than the 
sum ofDeemSUd plus DirSUd. Ifzero (0), one (1), two (2), or three (3) Imputed 
Start-Up Hours occur in a day, then ISUd = 0, 1, 2, or 3, respectively, subject to 
ISUd not being greater than the sum ofDeemSUd and Dir SUd. 
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3.1.1 Deemed Dispatch Interval 

In respect of any hour which is not the subject of a Directed Dispatch Order or is the 
subject of a Cancelled Directed Dispatch Order, the following shall apply: 

(i) A "Deemed Dispatch Interval" is a contiguous set of n Deemed Dispatch Hours 
for which the Facility is deemed to have operated, which is all hours between and 
including a Deemed Start-Up Hour and a Deemed Shut-Down Hour. A Deemed 
Dispatch Interval may consist of only one hour. For greater certainty, it is 
possible for a Deemed Start-Up Hour and a Deemed Shut-Down Hour to be the 
same hour. 

(ii) A "Deemed Start-Up Hour" is the first hour of a Deemed Dispatch Interval, and 
is the frrst hour, other than a Directed Dispatch Hour, following a Deemed Shut
Down Hour in which the Pre-Dispatch Price for that hour h, as published three 
hours prior to that hour, exceeds the applicable Variable Energy Cost, and the 
HOEP was greater than or equal to the applicable Variable Energy Cost for that 
hour h or for the previous hour h-1. Notwithstanding the foregoing,. the 
requirement that the Deemed Start-Up Hour follow a Deemed Shut-Down Hour 
shall not apply to the first Deemed Start-Up Hour in the Term. 

(iii) A "Deemed Start-Up" (''DeemSU") is deemed to have occurred at the time of 
the frrst Deemed Start-Up Hour in day "cf'. If one or more Deemed Start-Ups 
takes place in a day, then DeemSUd = 1; otherwise DeemSUd= 0. 

(iv) A ''Deemed Shut-Down Hour" is the last hour in a Deemed Dispatch Interval, 
and is the frrst hour within a Deemed Dispatch Interval in which, 

(a) HOEP was less than or equal to the applicable Variable Energy Cost for 
that hour h and for the previous hour h-1; or 

(b) the Pre-Dispatch Prices, as published in that hour h, for hours h+ 1, h+ 2 
and h+ 3 are all less than the applicable Variable Energy Cost; or 

(c) the following hour is a Directed Start-Up Hour. 

3 .1.2 Directed Dispatch Interval 

In respect of any hours which are the subject of a Directed Dispatch Order, in 
addition to the terms set forth in Exhibit G, the following shall apply: 

(i) A "Directed Dispatch Interval" is a contiguous set of n Directed Dispatch Hours 
for which the Facility is directed to operate, which is all hours between and 
including a Directed Start-Up Hour and a Directed Shut-Down Hour as set out in 
a Directed Dispatch Order. For greater certainty, it is possible for a Directed 
Dispatch Interval and a Deemed Dispatch Interval to be contiguous. 

143 



(ii) A "Directed Start-Up" ("DirSU'') is deemed to have occurred at the time of the 
first Directed Start-Up Hour that starts in day "cf', resulting from a Directed 
Dispatch Order. If the Directed Dispatch Order specifies a second Directed 
Production Interval in day "cf', a second Directed Start-Up is deemed to have 
occurred at the time of the second Directed Start-Up Hour in day "cf'. If one 
Directed Start-Up takes place in a day, then DirSUd = 1 and if two Directed Start
Ups take place in a day, then DirSUd = 2. 

3.2 Calculation oflmputed Gross Energy Market Revenue 

The Imputed Gross Energy Market Revenue is calculated as follows: 

JPH:::/PH, ROH=ROH, 

IGEMRm= I IPIPH X HOEPIPH - L ROCRoH X OHOEPm-
IPH=l ROH=I 

FMOH=FMOH111 L FMOCFMOH x HOEPFMoH 
FMOH=l 

where: 

IGEMRm is the Imputed Gross Energy Market Revenue (in $) for Settlement 
Month "m". 

IPIPH is the Imputed Production corresponding to a given Imputed 
Production Hour, which is calculated as the Adjusted Contract 
Capacity for the Settlement Month, "m", (ACCm), calculated in 
accordance with Section 1.1 of this Exhibit J, multiplied by one hour. 

IPH is an Imputed Production Hour, which is an hour in Settlement Month 
"m" that is contained within an Imputed Production Interval which 
occurred, in whole or in part, in Settlement Month "m". For greater 
certainty, IPH shall include all ROH and FMOH. 

IPHm is the total number of Imputed Production Hours in Settlement Month 
"m". 

HOEPIPH is the Hourly Ontario Energy Price corresponding to a given Imputed 
Production Hour (expressed in $/MWh). 

OHOEPm is the Outage HOEP adjustment for Settlement Month "m", determined 
as follows: 

(a) if the difference between the weighted average HOEP for all 
Reported Outage Hours in month m and the weighted average relevant 
Variable Energy Cost for all Reported Outage Hours in month m is 
equal to or less than Max Incrementy, then OHOEPm =zero; and 

(b) if the difference between the weighted average HOEP for all 
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Reported Outage Hours in month m and the weighted average relevant 
Variable Energy Cost for all Reported Outage Hours in month m is 
greater than Max Incrementy, then OHOEPm equals that calculated 
difference minus Max Incrementy. 

For the purposes of determining Outage HOEP, where a weighted 
average is referred to, the weight for each hour shall be expressed by 
multiplying ROC for such hour multiplied by one hour. 

ROC is the Reported Outage Capacity in any hour, which is calculated as 
follows: 

ROC= ACCm- ROACRoH 

where ACCm the Adjusted Contract Capacity (in MW) in Settlement 
Month "m", calculated in accordance with the formula provided in 
Section 1.1 of this Exhibit J. 

ROCRoH is the ROC corresponding to a given Reported Outage Hour. 

ROACRoH is the Reported Outage Availability Capacity (in MW), which is the 
portion of the Adjusted Contract Capacity available for dispatch as 
reported by the Supplier to the IESO in respect of a Reported Outage 
Hour. 

ROH is a Reported Outage Hour, which is an hour within any Imputed 
Production Interval in Settlement Month "m" for which the Supplier 
has notified the IESO and the Buyer, as appropriate, of an Outage that 
is not the result of an event of Force Majeure. For greater certainty, 
any ROH is by definition also an IPH; however, Outages must 
continue to be reported to the IESO and the Buyer for all Outage 
Hours. 

ROHm is the total number of Reported Outage Hours in Settlement Month 
"m". 

Max Incrementy is equal to $75.00/MWh as of December 31, 2007. From and after 
January 1, 2008, and for each succeeding calendar year, Max 
Incrementy shall be adjusted on the first day of such calendar year to 
the percentage increase or decrease (if any) between the CPI effective 
as of the frrst day of such calendar year and the CPI effective as of the 
frrst day of the immediately prior calendar year. 

FMOCFMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as described in Section 1.1 of this Exhibit J. 

FMOH is a Force Majeure Outage Hour as defined in Section 1.1 of this 
Exhibit J. 
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FMOHm is the total number of Force Majeure Outage Hours in Settlement 
Month "m". 

HOEPFMoH is the HOEP corresponding to a given Force Majeure Outage Hour. 

3.3 Calculation oflmputed Net Revenue 

3.3.1 Calculation oflmputed Net Energy Revenue 

The Imputed Net Energy Revenue for Settlement Month "m" is calculated as follows: 

INERm = IGEMRm- IVECm 

where: 

INERm is the Imputed Net Energy Revenue (in$) in Settlement Month "m". 

IGEMRm is the Imputed Gross Energy Market Revenue (in $) in Settlement 
Month "m". 

IVECm is the Imputed Variable Energy Cost (in $) in Settlement Month "m", 
which is equal to the aggregate Variable Energy Cost for the total 
Imputed Production during the Settlement Month "m", calculated as 

. follows: 

cH=IPH, J (sued x Isud )+ 
1
J;_;Eeh x IP1ps -

/ FMOH=FMOHa ' 
d=daym LJMOeFMOH 

IVECm= 2: (sued xiSUd)x FMOH-1 -
d=l Aeem xiPHd 

(FMOH=FMOH, ) 
~)'Eeh xFMOeFMOH 

FMOH=l 

daym is the number of days in the Settlement Month "m". 

I SUd is the number oflmputed Start-Ups for day "cf' calculated according to 
Section 3.1 ofthis Exhibit J. 

sued is the Start-Up Costs (in $/start-up) for day "cf' calculated according to 
Section 2.3 of this Exhibit J. 

VECh is the Variable Energy Cost for hour "h" (in $/MWh) calculated 
according to Section 2.1 of this Exhibit J. 

IPH is an Imputed Production Hour, which is an hour in day "d" that is 
contained within an Imputed Production Interval which occurred, in 
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whole or in part, in day "11'. 

IPE! is the total number oflmputed Production Hours in day "If'. 

lPIPH is the Imputed Production corresponding to a given Imputed 
Production Hour (in MWh), which is calculated as the ·Adjusted 
Contract Capacity for the Settlement Month, "m" (ACCm), calculated 
in accordance with Section 1.1 of this Exhibit J, multiplied by one 
hour. 

FMOH is a Force Majeure Outage Hour as defined in Section 1.1 of this 
Exhibit J. 

FMOHct is the number of Force Majeure Outage Hours in day "11'. 

FMOCFMOH is the Force Majeure Outage Capacity in any Force Majeure .Outage 
Hour, which is calculated as described in Section 1.1 ofthis Exhibit J. 

3.3.2 Calculation ofFuture Contract Related Products Revenue · 

The Future Contract Related Products Revenue for Settlement Month "m" is calculated as 
follows: 

FCRPRm- RFCRPm + RFRECm 

where: 

FCRPRm is the Future Contract Related Products Revenue (in $) for Settlement 
Month "m ". 

RFCRPm is: 

(a) 100% of the net revenue (in $) arising from any Future Contract 
Related Products that are Capacity Products; and 

(b) 50% of the net revenue (in $) arising from all Future Contract 
Related Products other than Capacity Products; 

corresponding to Settlement Month "m", where net revenue is 
calculated as the revenue received from the applicable Future Contract 
Related Products less any reasonable costs incurred by the Supplier to 
receive such revenue. For greater certainty, such costs shall be 
determined on an actual cost basis without mark-up, as confirmed by 
the Buyer and Supplier, and which shall be subject to verification by 
the Buyer, from time to time. 

RFRECm is any revenue to the Supplier in the Settlement Month "m" arising 
from the sale, disposition, or encumbrance of the Supplier's interest in 
the GHG Emissions Credits provided or paid for by the Buyer pursuant 
to Section 2,12(f)(iii) of the Agreement. 
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3.3.3 Calculation of Gas Cancellation Amount 

The Gas Cancellation Amount (in$) in Settlement Month "m" is calculated as follows: 

di GCAm = GCPd X GCVd 
d=l 

where: 

GCAm is the Gas Cancellation Amount (in$) for Settlement Month "m". 

GCPd is the Gas Cancellation Price (in $/MMBTU) for any day "cf' that was 
the subject of a Directed Dispatch Order (LT) and (i) which order was 
cancelled by a full or partial Cancelled Directed Dispatch Order, or (ii) 
during which day any Directed Dispatch Hour is affected by an Outage 
caused by an event ofForce Majeure, and is calculated as follows: 

(a) In the event of a sale ofthe Gas Cancellation Volume of Gas that 
is not a deemed sale pursuant to Section 3(r) of Exhibit G, then the Gas 
Cancellation Price is equal to the Gas Price (L T)d minus the price (net 
of Gas Sale Transaction Costs) at which the Gas Cancellation Volume 
(GCVd), as calculated below, is sold by the Supplier using 
Commercially Reasonable Efforts. 

(b) In the event of a sale of the Gas Cancellation Volume of Gas that 
is a deemed sale pursuant to Section 3(t) of Exhibit G, then the Gas 
Cancellation Price is equal to Gas Price (L T)d minus the target price 
mutually agreed by the Parties pursuant to Section 3(t) of Exhibit G. 

For greater certainty, GCPd may be a negative number. 

GCVd is the Gas Cancellation Volume (in MMBTU) associated with the total 
Directed Dispatch Hours for any day "cf' that were the subject of a 
Directed Dispatch Order (L T) and: 

(i) where such order was cancelled by a full or partial Cancelled 
Directed Dispatch Order, the Gas Cancellation Volume shall be an 
amount equivalent to (A) the applicable Contract Heat Rate multiplied 
by the applicable Adjusted Contract Capacity in the Settlement Month, 
"m", and multiplied by such total number of cancelled Directed 
Dispatch Hours, plus (B) the Start-Up Costs (in MMBTU per start-up) 
set out in Exhibit B multiplied by the applicable number of DirSUd 
cancelled as a result of the Cancelled Directed Dispatch Order; -or 

(ii) where during such day any Directed Dispatch Hour is affected by 
an Outage caused by an event of Force Majeure, the Gas Cancellation 
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Volume shall be an amount equivalent to (A) the applicable Contract 
Heat Rate multiplied by the weighted average FMOCFMOH over all 
FMOH in day "d' and multiplied by FMOHd, plus (B) the Start-Up 
Costs (in MMBTU per start-up) set out in Exhibit B multiplied by the 
applicable number of DirSUd cancelled as a result of the Outage 
caused by the event of Force Majeure. 

GSTC is the Gas Sale Transaction Costs (in $/MMBTU) which represents 
those transaction costs incurred by the Supplier in a sale of the Gas 
Cancellation Volume that is not a deemed sale pursuant to Section 3(t) 
of Exhibit G. The Supplier shall, upon the Buyer's request, provide 
reasonable evidence of the GSTC for audit and verification by the 
Buyer from time to time. 

dayc is the total number of days in Settlement Month "m" which were the 
subject of a Directed Dispatch Order (LT) and (i) which order was 
cancelled for such days by a full or partial Cancelled Directed 
Dispatch Order, or (ii) were affected by an Outage caused by an event 
of Force Majeure. 
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3.3.4 Calculation ofNegative Interval Net Revenue Recapture 

NINRRm is the Negative Interval Net Revenue Recapture that is applicable to all 
those Imputed Production Intervals that are Deemed Dispatch Intervals 
only (provided that for purposes of calculating NINRR, (i) a set of two 
or more contiguous Deemed Dispatch Intervals shall be treated as a 
single Imputed Production Interva~ and (ii) any Deemed Dispatch 
Interval having a Deemed Shut-Down Hour that meets the conditions 
set out in Section 3.1.1(iv)(c) of this Exhibit J shall be excluded from 
the calculation of NINRR) in Settlement Month "m" where IVECIPI 
was greater than IGEMRIPI, and is calculated as the sum, over all such 
Imputed Production Inter¥als, oflVECIPI less IGEMRIPI, where: 

[/PH •lPlH J 
IVECm= L: (VEe /PH x IP /PH - VEe FMOHIN x FMoe FMOHIN ) 

/PH =l [-- l L: FMOe FMOHIN 

+ SUe /PI - SUe /PI X /PH •I 
Aee mx JPIH 

and 
IPH=IPJH 

IGEMRIPI= L (IPIPH X HOEPIPH - FMOCFMOHIN X HOEPFMOHIN) 
IPH=l 

and 

IPI=lPlm 

NINRRm= L (IVECm- IGEMRm) 
IPI=l 

VECIPH is the applicable Variable Energy Cost for those Imputed Production 
Hours during an Imputed Production Interval where IVECIPI was 
greater than IGEMRIPI. 

SUCIPI are the Start-Up Costs, if the Imputed Production Interval for which 
IVECIPI was greater than IGEMRJPI lias an Imputed Start-Up Hour that 
is the first Imputed Start-Up Hour of the day in which such Imputed 
Production Interval falls. 

IPim is the total number of Imputed Production Intervals in Settlement 
Month "m" where IVECIPI was greater than IGEMRIPI. 

IPIH is the total number of Imputed Production Hours in the Imputed 
Production Interval for which IVECIPI was greater than IGEMRm. 

FMOCFMOHIN is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour (which is calculated as described in Section 1.1 of this Exhibit J) 
during an Imputed Production Interval where IVECIPI was greater than · 
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IGEMRIPI. 

FMOH/N is a Force Majeure Outage Hour (as defmed in Section 1.1 of this 
Exhibit J) during an Imputed Production Interval where IVECIPI was 
greater than IGEMRIPI. 

3.3.5 Calculation oftbe Imputed Net Revenue 

The Imputed Net Revenue shall be calculated by adding (i) the Imputed Net Energy 
Revenue determined in accordance with Section 3.3.1 of this Exhibit J; (ii) the Future 
Contract Related Products Revenue determined in accordance witb Section 3.3.2 of this 
Exhibit J, and (iii) the Negative Interval Net Revenue Recapture determined in 
accordance with Section 3.3.4 of this Exhibit J, and subtracting (iv) the Gas Cancellation 
Amount determined in accordance with Section 3.3.3 of this Exhibit J, expressed as: 

I INRm = INERm + FCRPRm + NINRRm - GCAm 

4.0 STAGE N: DETERMINATION OF CONTINGENT SUPPORT PAYMENT AND 
REVENUE SHARING PAYMENT 

4.1 The Contingent Support Payment and Revenue Sharing Payment for a Settlement Month 
are calculated as follows: 

IfTMFCPm> lNRm, tben: CSPm =TMFCPm-INRmandRSPm = 0. 

IfTMFCPm < INRm, then: RSPm = INRm- TMFCPm and CSPm = 0. 

IfTMFCPm = INRm, then: RSPm = 0 and CSPm = 0. 

where: 

TMFCPm is the Total Monthly Fixed Capacity Payment (in $) for Settlement 
Month "m". 

INRm is tbe Imputed Net Revenue (in$) in Settlement Month "m". 

CSPm is the Contingent Support Payment (in $), if any, for Settlement Month 
"m". 

RSPm is the Revenue Sharing Payment (in $), if any, for Settlement Month 
"m". 
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EXHIBITK 
ARBITRATION PROCEDURES APPLICABLE TO SECTIONS 1.6 TO 1.10 

INCLUSIVE AND SECTION 2.12 

The following rules and procedures (the "Rules") shall govern, exclusively, any matter or 
matters to be arbitrated between the Parties under Sections 1.6 to 1.10 inclusive and Section 2.12 
of this Agreement. 

1. Commencement of Arbitration - If the Parties and, at the Buyer's option, all Other 
Suppliers required by the Buyer to participate, have been unable to reach agreement as 
contemplated in Sections 1.6 to 1.10 inclusive and Section 2.12 of this Agreement, as 
applicable, then the Buyer shall commence arbitration by delivering a written notice (the 
"Request") to the Supplier and such Other Suppliers required by the Buyer to participate 
(collectively the "Suppliers"). If the Buyer has not already done so, the Buyer shall then 
deliver to the Suppliers the names of such Other Suppliers. Within twenty (20) days of 
the delivery of the Request, the Buyer shall deliver to the Suppliers a written notice 
nominating an arbitrator who shall be familiar with commercial Jaw matters and has no 
financial or personal interest in the business affairs of any of the parties. Within twenty 
(20) days of the receipt of the Buyer's notice nominating its arbitrator, the Suppliers shall 
by written notice to the Buyer nominate au arbitrator who shall be familiar with 
commercial law matters and has no fmaucial or personal interest in the business affairs of 
any of the parties. The two (2) arbitrators nominated shall then select a chair person of 
the arbitration panel (the "Arbitration Panel") who shall be a former judge of a Superior 
Court or appellate court in Canada. 

2. Application to Court - If the Suppliers are unable to agree on the nomination of an 
arbitrator within twenty (20) days of the receipt of the Buyer's notice nominating its 
arbitrator, any of the Suppliers or the Buyer may apply to a judge of the Superior Court of 
Justice of Ontario to appoint the arbitrator. If the two (2) arbitrators are unable to agree 
on a chair person within thirty (30) days of the nomination or appointment of the 
Supplier's arbitrator, any of the Suppliers or the Buyer may apply to a judge of the 
Superior Court of Justice of Ontario to appoint the chair person. 

3. General- The Arbitration Panel, once appointed, shall proceed inunediately to determine 
the Replacement Price and/or the Replacement Provision, as the case may be, in 
accordance with the Ontario Arbitration Act, 1991 and, where applicable, the Ontario 
International Commercial Arbitration Act, it being the intention of the Buyer and the 
Supplier that there be, to the extent possible, one arbitration proceeding and hearing to 
determine the Replacement Price and/or the Replacement Provision. Unless otherwise 
agreed by the Parties, the Arbitration Panel shall determine the conduct of the arbitral 
proceedings, including the exchange of statements of claim and defence, the need for 
documentary and oral discovery and whether to hold oral hearings with a presentation of 
evidence or oral argument so that the award may be made within the time period set out 
below. Each of the Suppliers shall have a right to participate in the arbitration 
proceeding. 
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4. Consolidation - The Parties agree that should the Arbitration Panel determine that the 
Replacement Price and/or the Replacement Provision needs to be determined through 
more than one (I) arbitration proceeding, then the Parties agree that the Arbitration Panel 
shall determine whether the arbitration proceedings shall be consolidated, conducted 
simultaneously or consecutively or whether any of the arbitration proceedings should be 
stayed until any of the others are completed. 

5. Award -The award of the Arbitration Panel, which shall include the Replacement Price 
and/or Replacement Provision, shall be made within six months after the appointment of 
the Arbitration Panel, subject to any extended date to be agreed by the Parties or any 
reasonable delay due to unfOreseen circumstances. 

6. Costs - The Parties shall pay their own costs of participating in the arbitration 
proceedings. 

7. Fees - Each of the arbitrators on the Arbitration Panel shall be paid their normal 
professional fees for their time and attendances, which fees together with any hearing 
room fees, shall be paid by the Buyer. 

8. Computation of Time - In the computation of time under these Rules or an order or 
direction given by the Arbitration Panel, except where a contrary intention appears, or the 
parties otherwise agree: 

(a) where there is a reference to a number of days between two events, those days 
shall be counted by excluding the day on which the first event happens and 
including the day on which the second event happens, even if they are described 
as clear days or the words "at least" are used; 

(b) statutory holidays shall not be counted; 

(c) where the time for doing any act or any order or direction given by the Arbitration 
Panel expires on a day which is not a Business Day; the act may be done on the 
next day that is a Business Day; and 

(d) service of a document or notice or any order or direction given by the Arbitration 
Panel made after 4:00p.m. (Toronto time), or at any time on a day which is not a 
business day, shall be deemed to have been made on the next business day. 

9. Place of Arbitration - The arbitration, including the rendering of the award, shall take 
place in Toronto, Ontario, which shall be the seat of the proceedmgs. The language to be 
used in the arbitration shall be English. 
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EXHIBITL 
FORM OF BUYERGUARANTEE TO SUPPORT DIRECTED DISPATCH (LT) 

TillS GUARANTEE dated and effective as of the Term Commencement Date by the Ontario 
Power Authority (the "Guarantor") to and in favour of [•] [insert legal form of the Gas 
supplier and jurisdiction of organization] (the "Counterparty"). Capitalized words and 
phrases used in th.is Guarantee shall have the meanings given to them in the Southwest GTA 
Clean Energy Supply (CES) Contract dated as of the [•] day of [•], 2009 between [•] [insert 
legal form of the Supplier and jurisdiction of organization], and the. Guarantor (the 
"Agreement") on the date hereof unless otherwise defined herein or unless otherwise indicated 
by the context of their use. 

IN CONSIDERATION of: (i) agreements between the Counterparty and [•] or its permitted 
assigns under the Agreement (the "Debtor") and (ii) the Counterparty agreeing that it may grant 
credit to the Debtor (being transactions which the Guarantor will benefit from, directly or 
indirectly), the Guarantor agrees as follows: 

1. Obligations 

The Guarantor irrevocably and unconditionally guarantees to the Counterparty, its successors 
and permitted assigns the due and punctual payment of all present and future amounts payable 
(including damages, if any, arising from a failure to perform) by the Debtor to the Counterparty 
under or pursuant to one or more Gas purchase transactions (including physical and fmancial 
transactions) entered into by the Debtor with the Counterparty which relate to the Gas required 
by the Debtor to comply with a Directed Dispatch Order (L T) (a "DDO") issued by the 
Guarantor in accordance with Exhibit G of the Agreement (collectively, the "Obligations"). For 
certainty, and without limiting the generality of the foregoing, upon receipt by the Counterparty 
of a copy of a DDO delivered by the Guarantor pursuant to Section 8 hereof, all Gas purchase 
obligations of the Debtor which relate to such DDO shall be deemed to be Obligations 
guaranteed hereunder. In addition, the Guarantor agrees to pay the Counterparty, upon demand, 
all out-of-pocket costs and expenses (including, without limitation, reasonable legal fees on a 
solicitor/client basis) that the Counterparty incurs in connection with enforcing any of its rights 
under and collecting upon this Guarantee, to the extent that the Guarantor has received. written 
notice of the claim for any satisfaction of the Obligations before any such out-of-pocket costs 
and expenses for which the Guarantor is to be responsible are incurred by the Counterparty. 

2. Nature of Guarantee 

The liability of the Guarantor in respect of the Obligations shall be absolute and unconditional 
irrespective of any change in the name, ownership, objects, capital, constating documents or by
laws of the Debtor or any amalgamation, sale, merger or re-organization of the Debtor or, if a 
partnership, in the firm (in which case this Guarantee shall apply to the corporation or 
partnership, as the case may be, resulting or continuing therefrom). This Guarantee is a 
guarantee of payment and not of collection. 
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3. Liability as Primary Debtor 

This Guarantee shall apply in respect of all Obligations despite (i) any incapacity, disability, or 
lack or limitation of status, authorization or power of the Debtor or any of its directors, officers 
or agents; (ii) the Debtor not being a legal entity; (iii) the bankruptcy, insolvency, dissolution or 
liquidation of the Debtor; and (iv) any lack of a written contract or of execution of documents by 
the Debtor if the Debtor has agreed in writing with the Counterparty to be bound by transactions 
without such writing or execution. Any such Obligations which may not be recoverable from the 
Guarantor as guarantor shall be recoverable from the Guarantor as principal debtor upon demand 
and with interest, calculated and payable as provided in this Guarantee. 

4. Continuing Guarantee 

This is a continuing guarantee and shall apply to and secure payment of all Obligations and any 
ultimate unpaid balance thereof. Notwithstanding anything in this Guarantee to the contrary, this 
Guarantee shall continue to be effective or shall be reinstated (as the case may be) in respect of a 
particular Obligation if at anytime (before or after termination ofthis Guarantee) any payment in 
connection with that Obligation is rescinded or must otherwise be restored or returned by the 
Counterparty upon the insolvency, bankruptcy or reorganization of the Debtor or for any other 
reason whatsoever, all as though such payment had not been made. 

5. Term 

This Guarantee will remain in full force and effect until the end of the "Term" (as defmed in the 
Agreement) (''Expiry") or until it is terminated with regard to future transactions by the 
Guarantor giving Notice of termination to the Counterparty (a "Termination Notice"). If the 
Guarantor delivers a Termination Notice to the Counterparty, this Guarantee shall be terminated, 
subject to any prior expiry as set out above, effective as at the later of (i) the effective date of 
such termination as specified in the Termination Notice; and (ii) the sixtieth (60th) day following 
actual receipt of the Termination Notice by the.Counterparty. Neither Expiry nor delivery of a 
Termination Notice shall affect the Guarantor's liability relating to Obligations arising from 
transactions entered into on or prior to the effective date of the Expiry or Termination Notice, 
and this Guarantee shall remain in effect with respect to such Obligations. 

6. Right to Payment 

The Guarantor's liability under this Guarantee will not be affected by the existence, validity, 
enforceability, perfection or extent of any collateral or security for the Obligations. The · 
Counterparty shall not be obligated to file any claim relating to the Obligations if the Debtor 
becomes . subject to a bankruptcy, reorganization or similar proceeding and the failure of 
Counterparty to do so shall not affect the Guarantor's obligations under this Guarantee. The 
Couhterparty shall not be bound to file suit or seek or exhaust its recourse against the Debtor or 
any other person or to realize on any security it may hold in respect of the Obligations before 
being entitled to payment under this Guarantee. The Guarantor renounces all benefits of 
discussion and division. 
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7. Dealings by Counterparty 

The Counterparty may, without giving Notice to or obtaining the consent of the Guarantor, enter 
into agreements and transactions with the Debtor, amend or modif'y agreements with the Debtor, 
settle or compromise any of the Obligations, grant extensions of time and other indulgences, take 
and give up securities, accept compositions, grant releases and discharges, whether full, partial, 
conditional or otherwise, perfect or fuil to perfect any securities, release any undertaking, 
property or assets charged by any securities to third parties and otherwise deal or fuil to deal with 
the Debtor and others (including, without limitation, any other guarantors) and securities, hold 
moneys received from the Debtor and others or from any securities unappropriated, apply such 
moneys against part of the Obligations and change any such application in whole or in part from 
time to time, all as the Counterparty may see fit, without prejudice to or in any way discharging 
or diminishing the liability of the Guarantor. No loss of any securities received by the 
Counterparty from the Debtor or any other persons shall in any way discharge or diminish the 
liability of the Guarantor, unless occasioned through the fault of the Counterparty. 

8. Delivery of Copies of Directed DispatCh Orders 

The Guarantor shall deliver, or cause to be delivered, to the Counterparty, a copy of each DDO 
issued by the Buyer to the Debtor in accordance with Exhibit G of the Agreement. 

9. Payment 

If the Debtor fails to pay any Obligation when due, the Guarantor will pay that Obligations 
directly to the Counterparty promptly upon the Counterparty' s demand in accordance with this 
Guarantee. The liability of the Guarantor shall be payable within five (5) Business Days 
following written demand delivered to the Guarantor's address set forth in this Guarantee or at 
such other address as the Guarantor may from time to time designate by Notice to the 
Counterparty. The liability of the Guarantor shall bear interest from the date five (5) Business 
Days following Guarantor's receipt of such demand to the date of payment (and both before and 
after any judgement) at the lesser of (i) the rate equal to the Interest Rate plus two percent (2%) 
per annum; and (ii) the maximum legal rate per annum. 

10. Waivers 

The Guarantor waives notice of acceptance of this Guarantee and waives diligence, presentment, 
protest, notice of protest, acceleration or dishonour and all demands whatsoever other than the 
demand described in the preceding section of this Guarantee. Any fuilure of the Counterparty to 
exercise, and any delay by the Counterparty (other than a delay that gives rise to a defence under 
an applicable statute of limitation) in exercising, any right, remedy or power under this 
Guarantee shall not operate as a waiver of such right, remedy or power. Any single or partial 
exercise by the Counterparty of any right, remedy or power under this Guarantee shall not 
preclude any other or future exercise of any right, remedy or power. 

11. Maximum Liability 

156 

Southwest GTA Clean Energy Supply (CES} Contract-May 12,2009 



Notwithstanding any other .provision of this Guarantee, the Guarantor's aggregate liability under 
this Guarantee is limited to [•] Million Canadi~n Dollars ($[•]) [insert as per paragraph 3(e) 
of Exhibit G]; provided that this Guarantee shall cover and the Guarantor shall pay, in addition, 
(i) interest (at the rate set forth in Section 9 above) after demand by the Counterparty under this 
Guarantee until payment by the Guarantor and (ii) the enforcement costs and expenses 
(including, without limitation, legal fees on a solicitor/client basis) to which the Counterparty is 
entitled under this Guarantee. 

Except to the extent that the agreements between the Debtor and the Counterparty 
expressly provide that the Debtor shall have liability for damages other than direct, actual 
damages, THE LIABILITY OF THE GUARANTOR SHALL BE LIMITED TO DIRECT, 
ACTUAL DAMAGES SUFFERED OR INCURRED BY THE COUNTERPARTY IN 
RELATION ONLY TO THE OBLIGATIONS AND THE GUARANTOR SHALL NOT 
BE LIABLE FOR CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES IN 
TORT, CONTRACT OR OTHERWISE, INCLUDING DAMAGES FOR LOST 
PROFITS. 

12. Subrogation Rights 

Until the Obligations have been fully paid and discharged, the Guarantor shall not have any right 
to be subrogated to any rights of the Counterparty against the .Debtor. Upon the Guarantor 
having fully and unconditionally paid and discharged its obligations under this Guarantee, the 
Guarantor shall be subrogated to the rights of the Counterparty against the Debtor. 

13. Taxes and Set-Off 

All amounts payable by the Guarantor shall be paid without any deduction or withholding 
whatsoever for amounts payable to third parties (other than the Debtor), whether for duties, 
levies or taxes imposed, levied or assessed by any authority or any other matter whatsoever, 
unless and to the extent that the Guarantor shall be prohibited by law from doing so, in which 
event the Guarantor shall (i) forthwith pay to the Counterparty an additional amount so that the 
amount received by the Counterparty will equal the full amount of the Obligations; and (ii) pay 
to the relevant authorities the full amount of the deduction or withholding (including any 
deduction or withholding on any additional amounts payable pursuant to this sentence). The 
Guarantor has the right to set-off any amounts due by the Counterparty to the Debtor under any 
of the agreements relating to the Obligations against any payment due under this Guarantee. 

14. Reservation of Defences 

The Guarantor hereby waives all suretyship defences of every kind and all payments required 
hereunder shall be made in accordance with the terms hereof, provided that the Guarantor shall 
have the benefit of and the right to assert any defences against the claims of the Counterparty 
which are available to. the Debtor and which would have been available to the Guarantor if it 

. were in the contractual position of the Debtor under the agreements relating to the Obligations, 
other than defences (i) arising from the bankruptcy of the Debtor; (ii) expressly waived in this 
Guarantee; (iii) arising from the lack of due authorization, execution or delivery by the Debtor of 
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any agreement(s) creating or giving rise to the Obligations; and (iv) previously asserted by the 
Debtor, to the extent that the claim of the Counterparty against which any defunce was asserted 
by the Debtor has been successfully and fmally resolved in favour of the Counterparty by a court 
of competent jurisdiction and last resort. 

15. Representations and Warranties 

The Guarantor hereby represents and warrants that (i) it is duly organized, validly existing and in 
good standing under the Jaws of the jurisdiction of its formation; (ii) the execution, delivery and 
performance of this Guarantee are within the Guarantor's powers, have been duly authorized by 
all necessary action and do not violate the Guarantor's charter or by-Jaws or any law, order or 
contractual restriction binding on the Guarantor; (iii) any governmental and other consents 
required with respect to the execution, delivery and performance of this Guarantee by the 
Guarantor have been obtained and are in full force and effect and all conditions of any such 
consents have been complied with; (iv) this Guarantee constitutes the legal, valid and binding 
obligation of the Guarantor, enfOrceable against it in accordance with its terms (except as 
enforceability may be limited by bankruptcy, insolvency, moratorium and other Jaws affecting 
enforcement of creditors' rights in general and general principles of equity); and (v) it expects to 
derive advantage from each and every extension of credit to the Debtor. 

16. Additional Security 

This Guarantee is in addition and without prejudice to any security of any kind (including, 
without limitation, any other guarantees, whether or not in the same form) held by the 
Counterparty. 

17. Notices 

Every communication, request, demand and notice of any kind (in each case, a "Notice") 
delivered or required to be delivered under this Guarantee shall be in writing and delivered either 
personally, via prepaid overnight courier service, via certified or registered mail or via facsimile 
transmission. A Notice shall be deemed received if sent to the address or fax number specified 
below (i) on the day received if sent by overnight courier delivery and received during the 
recipient's normal business hours, or at the beginning of the recipient's next business day after 
receipt if not received during the recipient's normal business hours; (ii) on the next business day 
if sent by facsimile transmission when sender has machine confirmation that the Notice was 
transmitted; and (iii) ten (1 0) Business Days after mailing if sent by certified or registered mail. 

To the Guarantor: To the Counterparty: 

[•] [address] [•] [address] 

[•) [city/state/province] [•J [city/state/province] 

[•] [zip/postal code] [•] [zip/postal code] 

158 

Southwest GTA Clean Energy Supply {CES) Contract-May 12,2009 



Attn: [•] 

Fax: [•] 

Attn: [•] 

Fax: [•] 

The Guarantor or the Counterparty may change its address for Notices by providing Notice to the 
other. 

18. Further Assurances 

The Guarantor shall from time to time upon the request of the Counterparty, execute and deliver, 
under seal or otherwise, all such further agreements, instruments and documents and do all such 
further acts and things as the Counterparty may require to give effect to the transactions 
contemplated by this Guarantee. 

19. Successors and Assigns 

This Guarantee shall enure to the benefit of and be binding upon the successors and permitted 
assigns of the Guarantor and the Counterparty. This Guarantee shall not be assigned or 
otherwise transferred, in whole or in part; by the Guarantor or the Counterparty without the prior 
written consent of the other, which consent shall not be withheld unreasonably. 

20. Governing Law and Attornment 

This Guarantee shall be governed by and construed in accordance with the laws of the Province 
of Ontario, without regard to its conflicts of laws principles. Each of the· Guarantor and the 
Counterparty irrevocably submits to the non-exclusive jurisdiction of the courts of the Province 
of Ontario in any action or proceeding arising out of or relating to this Guarantee and waives any 
objection to such jurisdiction on the grounds that it is an inconvenient forum or any similar 
grounds. The Guarantor consents to the service of process in any action or proceeding relating to 
this Guarantee by Notice to the Guarantor in accordance with the provisions of Section 17 
hereof. Nothing in this Section 20 shall prevent the Counterparty from enforcing any judgment 
arising from this Guarantee against the Guarantor in any other jurisdiction. 

21. Limitation Period 

The limitation period applicable to any claim hereunder shall not begin to run until actual 
demand is made by the Counterparty pursuant to this Guarantee. The Guarantor ·and the 
Counterparty of this Guarantee agree to extend such limitation period to six ( 6) years from the 
date of such actual demand. 

22. Entire Agreement 

There are no representations, conditions, agreements or understandings with respect to this 
Guarantee or affecting the liability of the Guarantor or the Counterparty other than as set forth or 
referred to in this Guarantee. No provision of this Guarantee may be amended or waived except 
by a written instrument executed by the Guarantor and the Counterparty. 
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The Guarantor has executed this Guarantee as of the date first above written. 

ONTARIO POWER AUTHORITY 

By: ----------------------------
Name: 

Title: 
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EXHIBITM 
SECTION 16.7 TEST CONDITIONS 

1. The Facility has completed at least 2,000 hours of operation after the COD, of which not 
less than 160 hours has been at no less than the Contract Capacity and the balance has 
been at an output level equal to or greater than sixty percent (60%) of Annual Average 
Contract Capacity. 

2. For a period of at least six (6) consecutive calendar months within the last twelve (12) 
calendar months prior to application to the Buyer under Section 16.7 of the Agreement, 
the Facility has satisfied the following criteria when evaluated on a cumulative basis over 
this six (6) month period: 

(a) The average Availability (as determined below) exceeds ninety three percent 
(93%). 

The Availability shall be calculated in accordance with the formula set out in 
Exhibit E with the exception that the time period for calculating the "OH", 
"FMH" and "THM" shall be the six-month period specified above. 

The operating reliability is demonstrated by a Forced Outage Factor not 
exceeding two and one-half percent (2.5% ), calculated as the fraction of (i) the 
sum of the amount of Contract Capacity (expressed in MW) not available for 
dispatch by the IESO in each hour (or pro rata for a portion of an hour) during this 
six (6) month period as a result of an Outage (other than any Planned Outages or 
any Outages caused by an event of Force Majeure) over (ii) the product of the 
Contract Capacity and the total number of hours in this six (6) month period 
("Forced Outage Factor"). 

(b) The start reliability is demonstrated by the number Failed Start-Ups not exceeding 
the greater of: 

(i) four ( 4); or 

(ii) four percent (4%) of Start-Ups 

3. The Facility has completed and passed a Capacity Check Test within the last six (6) 
months prior to application to the Buyer under Section 16.7 ofthe Agreement. 
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EXHIBITN 
FORM OF ACKNOWLEDGEMENT OF SECURED LENDER'S RIGHTS 

TO: [Insert name of agent for Secured Lenders] (the "Agent") 

RECITALS: 

A. The Ontario Power Authority has exercised its right to assign the Southwest GTA Clean 
Energy Supply (CES) Contract (the "Southwest GTA CES Contract") dated as of the 
[•] day of [•] between [•] (the "Supplier'') and the Ontario Power Authority pursuant 
to Section 16.5(d) or (e) thereof to [insert name of assignee] (the "Assignee"). 

B. The Supplier has delivered to the Ontario Power Authority a copy of the [Credit 
Agreement and the Security, the registration details of the Credit Agreement and 
the Security], together with written notice ofthe address of the Agent to which notices 
may be sent pursuant to Section 12.1(d) of the Southwest GTA CES Contract. 

The Assignee acknowledges and confirms that: 

(i) the provisions of Section 16.5(d) or (e) of the Southwest GTA CES 
Contract have been complied with by the Ontario Power Authority and the 
Assignee; 

(ii) all of the representations, as amended below, set forth in Section 7.2 of the 
Southwest GTA CES Contract are deemed to be made by the Assignee to 
the Supplier, and subject to Article 12 of the Southwest GTA CES 
Contract, by the Assignee to the Agent, as of the date of the assignment; 

(iii) the representation set forth in Section 7.2(a) of the Southwest GTA CES 
Contract is amended as fu llows: 

"(a) The Assignee is a [corporation/partnership/unlimited 
liability company] created under the laws of 
[Province/Canada], and has the requisite power to enter 
into this Agreement and to perform its obligations 
hereunder." 

(iv) the [Credit Agreement and the Security], collectively, constitutes a 
Secured Lender's Security Agreement under the Southwest GTA CES 
Contract and that the Agent constitutes a Secured Lender thereunder; and 

(v) subject to the provisions of Article 12 of the Southwest GTA CES 
Contract and compliance therewith by the Agent and the Supplier, as 
applicable, the Agent shall be entitled to the benefit of the provisions of 
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Article 12 of the Southwest GTA CES Contract in favour of a Secured 
Lender and the Agent shall be entitled to enforce the same as if the Agent 
were a party to the Southwest GTA CES Contract. 

Dated this [•] day of[•] 

[Insert name of Assignee] 

By: 
----------------------------

Name: 

Title: 
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EXHIBITO 
FORM OF QUARTERLY REPORT 

FORM. OF QUARTERLY REPORT 
OPACM- Form 001 (2008-10) 

SUBMIT FORM BY E-MAIL TO 
contract.management@powerauthority.on.ca 

Pursuant to Section 2.6 of the Agreement, the Supplier is hereby submitting this Quarterly Progress Report to the Buyer 

• 

• 

• 
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Name of Company Representative 

Title 

r.J!ailing Address 

Telephone 

Fax 

E-Mail Address 

Information 

Title 

Company 

Telephone 

Toll-Free Telephone (if applicable} 

E-Mail Address 

[Name] 

[Title] 

[Mailing Address inc! Postal Code] 

) [No.] 

) [No.] 

[Email Address] 

[Title] 

[Title] 

[No.] 

)[No.] 

[Email Address] 
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Issues: 

Issues: 
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10. Progress Photos 

Provide five to ten photos that best represent the progress of construction work during the 
quarter. 

• Photos should not be inserted into this section of the quarterly report 
• However, they should be sent as JPEG attachments in a separate email (the email must 

not exceed I OMB) 
• Use descriptive filenames to reflect or explain the content of each photo ("Turbine 

installation in progress.jpg" and not "Photo l.jpg") 

Quarterly progress reports shall be submitted, electronically only and without covering letter, to 
the Director of Contract Management of the Buyer by the fifteenth (15th) day of each calendar 
quarter following the date of the Agreement (i.e., January 15, Aprill5, July 15, October 15, as 
the case may be) and continuing until the Term Commencement Date. The reports shall be 
prepared in bullet form, and shall contain the following: 

1. Executive Summary- A brief overview of major work accomplished, any significant safety 
or environmental events that have occurred in the reporting period, and any issues that could 
have potential schedule impacts or invoking Force Majeure. 

2. Assignment and Change of Control- Report the status of Assignment and/or Change of 
Control, if any (this section is to report status only, the Supplier is required to give the Buyer 
prompt notice before this occurs as per Section [No.]). 

3. Force Majeure- Report the status of Force Majeure events, if any (this section is to report 
status only, the Supplier is required to give the Buyer prompt notice when Force Majeure is 
invoked as per Section [No.]). 

4. Secured Lender's Security Agreement- Report the status of the Secured Lender's Security 
Agreement (this section is to report status only. The Supplier is required to give the Buyer 
promptly the details of the Secured Lender's Security Agreement as per Section [No.]). 

5. Company Representative- Report the details of the current Supplier Company 
Representative. (The Supplier is required to give the Buyer promptly the details of the 
Supplier Company Representative as per Section [No.]). 

6. Project Contact for Public Information- Provide contact information for the individual 
who is designated to provide information to the media or the public about the project or 
facility. This information will be listed on the OPA website. 

7. Representations of the Supplier- Report that the representations of the Supplier stipulated 
in Section [No.] of the Agreement are still valid or provide a statement of the exceptions. 
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: .... " '. 

8. Development, Design and Construction Progress- Report the status of each reportable 
event as shown on the quarterlyprogress report form; if the reportable event is also a 
Milestone Event, then enter the contractual Milestone Date as per Exhibit [No.]. 

9. Supplier Submittals Prior to Term Commencement Date- Report the status of the 
submittals as shown on the quarterly progress report form. 

10. Progress Photos -Provide photos that best represent the progress of construction work 
during the quarter. The photos should not be inserted into the quarterly report, but sent in a 
separate email as JPEG attachments with descriptive filenames. 
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EXHIBITP 
KEY EQUIPMENT SUPPLIERS 

1. List of Key Equipment Suppliers 

The Key Equipment Suppliers shall include the following: 

(a) Key Equipment Suppliers under contract with the EPC Contractor as of the date 
of the Agreement: 

(b) Key Equipment Suppliers (to be selected by the EPC Contractor following 
execution of the EPC Contract) shall include the third party equipment suppliers 
which are at Arm's Length to the Supplier and the EPC Contractor and under 
contract with the EPC Contractor to supply the following key engineered 
equipment or equivalents, if applicable: 

• Combustion Turbine/Generator 

• Heat Recovery Steam Generator ("HRSG") 

• Steam Turbine Generator 

• HRSG Bypass Stack 

• HRSG Bypass Stack Heater 

• Generator Step Up Transformer 

• Distributed Control System 

• Continuous Emissions Monitoring System 

• Plant Cooling System 

• - High Pressure Boiler Feed Water Pump 

• Demineralized Water Treatment System 

• Condensate Pump 

• Condensate Polisher System 

• Medium Voltage Switchgear and Motor Control Center 

• Gas Compressor 

• Water Treatroent Plant Module 
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• SCR (Selective Catalytic Reduction) Stack Assembly 

2. Due Diligence Process Re.Iating to Selection of Key Equipment Suppliers 

As part of the procurement process undertaken to select Key Equipment Suppliers (except for the 
supplier of the combustion turbine/generator sets as noted in Section 1 above), the Supplier shaH 
enforce the provisions of the EPC Contract which shaH require the EPC Contractor to undertake 
the following minimum due diligence procedures to mitigate the risk associated with strikes or 
labour disputes relating to the employees ofKey Equipment Suppliers: 

(a) The EPC Contractor shaH require each bidder to submit the following information 
as part of its bid submission: 

• Is Bidder's shop and/or Subcontractor's shop affiliated with any labour union? 
__ (yes) (no) 

• If yes, provide the following information: 

(i) Name of Bidder's and/or Subcontractor's Labour Union(s) by Trade and 
Local Union Number(s). · 

(ii) Dates of expiration and/or renegotiation dates of each labour contract or 
collective agreement. 

(iii) Is Bidder's shop(s) and/or Subcontractor's shop(s) presently experiencing 
any work stoppages as a result of a strike or labour dispute? 

__ (yes) (no) 

(iv) Furnish date and length of last work stoppage resulting from a strike or 
labour dispute. 

(b) The EPC Contractor shall review and analyze the answers to these questions to 
determine whether there is an impending risk of a strike or labour dispute 
affecting a bidder and its subcontractors. To the extent that a labour contract or 
collective agreement is set to expire during the execution of the work, the EPC 
Contractor shaH consider the bidder's prior history relating to strikes and labour 
disputes and any pending or potential issues between the bidder and its labour 
union(s). 

(c) If, after completing the foregoing due diligence procedures, the EPC Contractor 
concludes that there is a reasonable risk that a bidder or its subcontractors may be 
subject to a strike or labour dispute which will unduly delay the execution of the 
work under the EPC Contract, the EPC Contractor shall disqualify such bidder 
from the procurement process. 
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3. Measures to Mitigate Impact of Key Equipment Supplier Strikes or Labour 
Disputes 

In the event of a strike or labour dispute by employees of any Key Equipment Supplier, the 
Supplier shall use, and shall enforce the provisions of the EPC Contract which shall require the 
EPC Contractor to use, Commercially Reasonable Efforts to mitigate the duration and impact of 
such a strike or labour dispute, including using Commercially Reasonable Efforts to recover any 
time lost as a result of such delay. 

4. Where No EPC Contractor or EPC Contract 

In the case of there being one or more Other Contractor(s), the Supplier's obligations under this 
Exhibit P shall be met if the Other Contractor(s) shall themselves carry out and be subject to 
such obligations or requirements, and have any liabilities, that the EPC Contractor would have 
been required to carry out or would have been subject to had the EPC Contractor been engaged, 
and the EPC Contract contained such provisions, as otherwise contemplated in this Exhibit P. 
For clarity, the provisions of Sections 2 and 3 of this Exhibit P shall apply to every Other 
Contractor. 

5. Multiple Contractors 

Subject to Section 4 of this Exhibit P, the obligations that would otherwise be applicable to an 
EPC Contractor or under an EPC Contract under this Exhibit P may be borne by more than one 
Other.Contractor or be contained in more than one contract (such that some such obligations are 
contained in one contract and others in another contract) provided that, in respect of each and 
every such Other Contractor and contract, the applicable provisions of Sections 2 and 3 of this 
Exhibit P shall apply. 
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EXHIBITQ 
LONG TERM OPERATING PLAN 

SUBMIT BY E-MAIL TO 
contract.management@powerauthority.on.ca 

Pursuant to Section [No.] of the Contract, the Supplier is hereby submitting this Long Term Operating Plan to the Buyer. 
Capitalized terms not defined herein have the meanings ascribed thereto in the Contract. 

(the "Contract") 

1. Contract Capacity 
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2. Unit Ontages 

2.1 Planned Outages 

Assumptions: 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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2.2 Unplanned Outages 

Assumptions: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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3. Overall Availability 

Assumptions: 

.1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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EXHIBITR 
ANNUAL OPERATING PLAN 

SUBMIT BY E-MAIL TO 
contract.management@powerauthority.on.ca 

Pursuant to Section [No.] of the Contract, the Supplier is hereby submitting this Annual Operating Plan to the Buyer. 
Capitalized tenns not defined herein have the meanings ascribed thereto in the Contract. 

(the "Contract") 

1. Contract Capacity 
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2. Unit Outages 

2.1 Planned Outages 

Assumptions: 

i··L:;,... :i:•·. : .' ·: :: :< ':: :: ·: ::•r:::c:·'"::.· . . . . . • . . ......... . . . .. . ..... . : . . . ... . • . .. .. • • .. ·. · · . 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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2.2 Unplanned Outages 

Assumptions: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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3. Overall Availability 

Assumptions: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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EXHIBITS 
FORM OF COMPANY REPRESENTATIVE NOTICE 

OPACM- Form 005 (2008"10) . 
SUBMIT BY E-MAIL TO 

contract.management@powerauthority.on.ca 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Form of Company Representative 
Notice to the Buyer. 

( ) 

( ) 

Authorized Signatory: 

By: _____________ ___ 

[Name] 
[Title] 
[Supplier Legal Name] 

Southwest GTA Clean Energy Supply (CES) Contract-'May 12, 2009 
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EXHffiiTT 
FORM OF CONFIDENTIALITY UNDERTAKING 

FORM OF CONFIDENTIALITY UNDERTAKING 
OPACM- Form 006 (2008-10) 

SUBMIT FORM BY E-MAIL TO 
contract.management@powerauthority.on.ca 

Pursuant to Section INo.l of the Agreement, the Supplier is hereby submitting this Form of Confidentiality Undertaking to the Buyer. 

WHEREAS the Supplier is a party to the Agreement; 

AND WHEREAS the undersigned is a Secured Lender or prospective Secured Lender; 

AND WHEREAS the Supplier wishes to disclose Confidential Information contained in the 
Agreement to the undersigned with respect to the financing of the Facility such disclosure is 
prohibited without the provision to the Buyer of this Confidentiality Undertaking; 

NOW THEREFORE the undersigned covenants and agrees in favour of the Buyer to hold any 
and all Confidential Information confidential on the terms set out in Article 8 of the Agreement 
as applicable to the Supplier, mutatis mutandis. 

All capitalized terms used in this Confidentiality Undertaking and not defined herein shall have 
the respective meanings ascribed thereto in the Agreement. 

I Signed this I [Day] I day of I [Month, Year] 1. 

[Supplier Legal Name] 
By: 
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[Name of Secured Lender) 
By: 
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EXHIBITU 
FORM OF SUPPLIER'S CERTIFICATE RE COMMERCIAL OPERATION 

SUBMIT BY E-MAIL (PDF WITH SIGNATURE) TO 
contract.management@powerauthority.on.ca 

Capitalized terms not defined herein have the meanings ascribed thereto in the Contract. 

(the "Contract") 

01:00 hours (EST) 

WHEREAS subsection [No.] of the Southwest GTA Clean Energy Supply (CES) Contract (the 
"Contract") between [Supplier Short Name] and the Buyer dated as of [Contract Date] provides 
that the Facility will be deemed to have achieved Commercial Operation at the point in time 
when, inter alia, the Buyer has received a certificate (this "Certificate'') addressed to it from the 
Supplier containing certain statements with respect to the Facility; 

NOW THEREFORE, [SUPPLIER LEGAL NAME] CERTIFIES to the Buyer that: 

a) [Independent Engineering Company Legal Name] is: 

(i) duly qualified and licensed to practice engineering in the province of Ontario and 
which holds a certificate of authorization issued by Professional Engineers 
Ontario; 

(ii) does not have a vested interest in the design, engineering, procurement, 
construction, metering and/or testing of the facility; and 

(iii) not an affiliate of[Supplier Short Name] nor directly or indirectly Controlled by 
[Supplier Short Name]. 

b) [Supplier Short Name] has provided to the Buyer the following documentation required to be 
so provided at or prior to Commercial Operation: 
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i) Certificate of an independent professional engineer using OPA's "Form oflndependent 
Engineer Certificate" (OPACM-Form-016) in accordance with Section [No.] of Contract; 

ii) As-built single line diagram in accordance with Section [No.] of the Contract; 

iii) Insurance certificates required pursuant to Section [No.] of the Contract, including 
without limitation, certificates in respect of: 

1) All-risk property insurance; 

2) Equipment breakdown insurance (if applicable); 

3) Commercial general liability insurance; and 

4) EnviromnentaVpollution liability insurance; 

iv) Workplace Safety and Insurance Act (Ontario) clearance certificate pursuant to Section 
[No.]; 

v) Metering Plan that has been approved by the Buyer; pursuant to Section [No.]; 

vi) Long Term Operating Plan pursuant to Section [No.]; 

vii) Annual Operating Plan pursuant to Section [No.]; and 

viii) Ontario Energy Board Generator License pursuant to Section 2.11 (b). 

I ~~fsned I [Day] I day of I [Month, Year] 

fLe2al Name of Supplier] 

Per: 
Name: [Name] 
Title: [Title] 
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EXHIBITV 
FORM OF INDEPENDENT ENGINEER'S CERTIFICATE 

RE COMMERCIAL OPERATION 

SUBMIT BY E-MAIL (PDF WITH SIGNATURE) TO 
contract.management@powerauthority.on.ca 

Capitalized terms not defined herein have the meanings ascribed thereto in the Contract 

WHEREAS subsection [No.] of the Southwest GTA CES Contract (the "Contract") between the 
Supplier and the Buyer dated as of [Contract Date] provides that the Facility will be deemed to 
have achieved Commercial Operation at the point in time when, inter alia, the Buyer has 
received a certificate (this "Certificate") addressed to it from an Independent Engineer containing 
certain statements with respect to the Facility; 

AND WHEREAS [Legal Name of Independent Engineer] (the "Undersigned") acts as the 
Independent Engineer for the purposes of delivery of this Certificate; 

NOW THEREFORE, THE UNDERSIGNED CERTIFIES to the Buyer, and acknowledges 
that the Buyer is relying on this Certificate, that: 

(i) the Undersigned is duly qualified and licensed to practice engineering in the province of 
Ontario; 

(ii) the Undersigned is neither an employee nor a consultant of the Supplier such that the 
majority of either the time or billings of the Undersigned during the 18 month period 
prior to the date hereof were devoted to the Facility; 

(iii) the Undersigned is not an affiliate of the Supplier nor directly or indirectly Controlled by 
the Supplier; and 

186 

Southwest GTA Clean Energy Supply (CES) Contract-May 12,2009 



(iv) that each of the required statements set out in subparagraphs (A) to (F), inclusive, of 
Section 2.6(a)(i) of the Contract are true, correct, and have been satisfied with respect of 
the Facility. 

I~? I [Month, Year] I· 
[Legal Name of Independent En~tineer] 

Per: 
Name: [Name, P.Eng.] 
Title: fTitle] 

Professional Engineer Stamp of Signing 
Engineer 
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APPENDIX A 

To Independent Engineer Certificate 

PERFORMANCE TEST REPORT 
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EXHIBITW 
SOUTHWEST GTA EMISSIONS MEASUREMENT METHODOLOGY 

The Southwest GTA Emissions Measurement Methodology is set out below: 

1. Assumptions Regarding Emissions Limits 

The respective Emissions Limits for NOx and CO set out in Exhibit A are based upon 
Reference Conditions and 15% 0 2 in the exhaust gases on a dry-volume basis. 

2. Continuous Emissions Monitoring CCEM) Requirements 

A Continuous Emissions Monitoring (CEM) system to measure actual emissions ofNOx, 
CO, and 02, shall be maintained in compliance with the requirements of Section 7.1 of 
MOE Guideline A-5, and in compliance with all requirements and specifications of the 
Certificate of Approval (Air) for the Facility, as amended from time to time. 

The CEM system shall continuously monitor and record the concentrations of the actual 
emissions ofNOx, CO, and 0 2 in the undiluted exhaust gases. 

The Supplier shall retain all records and information related to or resulting from the 
maintenance of the CEM system and monitoring activities for NOx and CO in 
accordance with Section 15.2 of the Southwest GTA Contract. 

3. Correction of Readings 

Readings of actual emissions of each of NOx and CO, respectively, will be corrected to 
the following conditions: 

a. Reference Conditions; and 
b. 15% 0 2 content in the exhaust gases on a dry-volume basis; 

in accordance with MOE Guideline A-5. 

4. Measurement Period 

The readings of actual emissions of each of NOx and CO, respectively, as corrected 
pursuant to section 3 of this Exhibit W, will be averaged over a rolling period of the last 
24 cumulative hours of Actual Operation of the Facility. For greater certainty, where 
such 24 cumulative hour period is not comprised of a single uninterrupted 24 hour period, 
the 24 cumulative hour period shall be comprised of the sum of all whole and partial 
hours of Actual Operation that equal 24 cumulative hours of Actual Operation. 
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"Actual Operation" means that the Facility actually generated and delivered Electricity to 
the Delivery Point, and includes start-up, shut-down, steady state operation of the 
Facility, as well as partial operation of the Facility as a result of an Outage. 

Without limiting the generality of the foregoing and by way of an example, assuming that 
the Facility was only in Actual Operation from 07:30 to 11:30 EST from Monday, June 1, 
2009 to Friday, June 5, 2009, inclusive, with the next period of Actual Operation 
occuring from 07:30 to 11:30 EST on Monday, June 8, 2009, then the rolling 24 
cumulative hour period, as measured immediately after 11:30 EST on Monday, June 8, 
2009, would be comprised of each of the six separate four-hour periods of Actual 
Operation between Monday, June 1, 2009 to Monday, June 8, 2009, inclusive. 

5. Compliance with Emissions Limits 

The average readings of actual emissions of each ofNOx and CO, respectively, over the 
24 cumulative hour period as determined pursuant to paragraph 4 of this Exhibit W (or 
over the 4 hour period for purposes of Sections 2.6(a)(i)(E) and 15.6(g)), will be 
compared with the respective Emissions Limits for purposes of this Southwest GT A 
Contract. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Categories: 

Ziyaad, 

Michael Killeavy 
October25, 2010 8:10AM 
Ziyaad Mia 
Michael Lyle; Susan Kennedy 
Evaluation of the Requests for Submissions- Litigation Counsel ..... 
Request For Submissions- Litigation Counsel20 Oct 2010- TCE.pdf; Request For 
Submissions - Litigation Counsel 20 Oct 2010 - · df; Matter Description -
TCE.pdf; Matter Description- I ·r 

High 

Orange Category 

Thank you for agreeing to help out with the evaluation of submissions for litigation counsel. There are two potential 
litigations facing us: 

1. Oakville Generating Station cancellation where TransCanada Energy is our counterparty; and 
2. 

' ,t 

Attached are the files I sent to prospective counsel with the invitation last week. I also included the pro forma contract for 
each procurement (SWGTA RFP and ' '), since these documents were already in the public domain. I can 
send these, too, if you wish. 

The deadline for responding to the invitation is 5:00pm today. We'd like to have the evaluation completed by this Friday 
(29 October). I expect four submissions for the TCE matter, but of the four invited for the · matter, two 
responded back on Friday that they had potential conflicts, so I expect only two submissions. 

Thank you again for your assistance. 

Michael 
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ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Legal Services -Litigation Counsel 

CONFIDENTIAL· 

Services Required 

The Ontario Power Authority ("OPA") is seeking Ontario counsel to assist it in defending potential actions 
against it by a contract counterparty, TransCanada Energy Ltd. 

Background 

The OPAwas established under the Electricity Act, 1998, S.O. 1998, c.15, Sched. A and began 
operations in January 2005. A non-profit corporation without share capital, the OPA reports to the 
Ontario Legislative Assembly through the Minister of Energy and Infrastructure and is licensed and 
regulated by the Ontario Energy Board. The OPA's mandate is to ensure an adequate, long-term supply 
of electricity for Ontario. Further information regarding OPA, may be found at the following site: 
http://www.powerauthority.on.ca/ 

The OPA is currently managing over 16,000 MWof electricity generation contracts, which include large
scale gas-fired generation and hydropower contracts, as well as smaller-scale Feed-in Tariff and 
Renewable Energy Standard Offer Program ("RESOP") contracts. 

Scope of Services and Qualifications 

The retained counsel (the "Litigation Counsel"} will be required to provide advice on managing this 
dispute to avoid litigation, or to defend actions to protect the interests of the ratepayer if they are 
commenced against the OPA (the "Services"). 

Counsel must demonstrate an ability to provide strong litigation advice in relation to managing the 
disputes and defending claims made against the OPA, must have a strong working knowledge of the 
electricity sector in Ontario, and electricity generating contracts (both contingent support payment and 
power purchase agreements). Knowledge of the OPA's electricity generation contracts will be considered 
an asset. 

It is imperative that your firm consider and identify the nature of any potential conflict of interest your firm 
might have in providing the requested services to the OPA. 

Given the confidential nature of this matter, please use discretion when completing your conflicts search. 
Discuss fully any conflicts of interest, actual or potential, which might arise in connection with your firm's 
involvement with the OPA. 

We understand that you may require additional information with respect to the potential litigation matter in 
order to prepare your submission. Additional information is available upon your request (together with 
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your confirmation that you have completed conflict searches and not identified any conflicts which would 
preclude you from acting in connection with the matter for which you are seeking additional information). 

Please note that counsel for generation procurements, contract management, and for regulatory hearing 
work is not being retained pursuant to this Request for Submissions. Counsel for generation 
procurements, contract management and regulatory hearing work will be retained if, and as, needed 
pursuant to a separate process. 

Term of Retainer 

The term of the retainer will be for a period of 12 months and will be extended, as needed, upon written 
notice. Retainers will be non-exclusive. The OPA may terminate the retainer at any time, in its sole 
discretion, upon written notice. 

Submission Request 

If you wish to be considered to provide the above-noted services, please submit the following, preferably 
not later than 5:00:00 pm on 25 October 2010: 

A. Description of background and qualifications: 

1. Describe the names of the partners and associates you would expect to assign to the 
Services, describe the expected services to be provided by each lawyer and provide their 
resumes. If your firm has multiple offices and you anticipate drawing on the expertise of 
lawyers not located in Toronto, please identify the jurisdiction in which such lawyers are 
located. Please identify the partner who will be in charge of the retainer for your firm; 

2. Describe your firm's relevant experience, including a brief summary of any notable 
litigations, issues and/or matters or cases handled by your firm which you feel 
demonstrate the nature and extent of your firm's expertise; 

B. Cost: 

If your firm believes that a conflict of interest might arise, please describe how such 
conflict would be resolved. 

1. State the rates at which the services of partners, associates and non-lawyer law clerks, 
paralegals or other paraprofessionals would be provided to the OPA. Include: 

a. For each lawyer whose resume is provided, the rate you propose to charge the OPA. 

b. For each applicable category of billable, non-lawyer personnel including law clerk, 
paralegal or other paraprofessional, the rate you propose to charge the OPA. 

c. A schedule of all out-of-pocket disbursements which you anticipate will result in a 
charge to the OPA and the rate for each. Note that the OPA expects that 
disbursements will be charged at the firm's actual out-of-pocket cost, without mark
up. 

2. In addition, you may propose any alternative fee structure deemed appropriate as a 
supplement to the fees requested above. 
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In setting forth its qualifications, each law firm should provide, in concise but adequate detail, the 
information sought above. Responses should not exceed 20 single-sided pages (including resumes) and 
should be prepared on 8% x 11-inch paper using at least 12 point type with margins of no less than one
inch. 

The OPA may follow-up with requests for additional information (for example, references) and may wish 
to interview candidates. 

This request for submissions is a non-binding invitation to submit a response for consideration. This 
request does not create, and should not be construed as creating, any contractual relations or obligations 
between the OPA and any candidate. 

Submissions can be made by email to the email address given below. 

Selection Timing 

The OPA expects to complete its selection process not later than 29 October 2010, however, this timing 
may be subject to change. 

Questions and Submissions 

Questions and submissions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeaw@powerauthority.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your submission. 
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ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Matter Description 

Legal Services- Litigation Counsel 

CONFIDENTIAL 

On 9 October 2009 the Ontario Power Authority ("OPA") and TransCanada Energy Ltd. ("TransCanada") 
entered into the Southwest GTA Clean Energy Supply Contract (the "Contract). On 7 October 2010, the 
province announced that the Contract was cancelled. The OPA may be exposed to potential liability from 
TransCanada as a result of this cancellation of the Contract by the province. No action has yet been 
commenced by TransCanada. The OPA and TransCanada have had several preliminary meetings to 
discuss the cancellation of the Contract, including costs incurred to date by Transcanada. · 

Questions 

Questions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeavv@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your question. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 25, 2010 9:00AM 
Ziyaad Mia 

Subject: 
Attachments: 

RE: Evaluation of the Requests for Submissions - Litigation Counsel ..... 
letter to OPA.PDF 

Importance: High 

If you want to get started, attached is the submission from Davies for the TCE matter. 

-----Original Message----
From: Ziyaad Mia 
Sent: October 25, 2818 8:56 AM 
To: Michael Killeavy 
Subject: Re: Evaluation of the Requests for Submissions- Litigation Counsel ..... 

Thanks Michael. 

I am off today getting a bunch of things done prior to a trip I am taking soon. I am off on 
vacation starting late Friday afternoon so this should work fine. 

Ziyaad 

-----Original Message----
From: Michael Killeavy 
To: Ziyaad Mia 
CC: Michael Lyle; Susan Kennedy 
Sent: Men Oct 25 88:18:21 2818 
Subject: Evaluation of the Requests for Submissions - Litigation Counsel ..... 

Ziyaad, 

Thank you for agreeing to help out with the evaluation of submissions for litigation counsel. 
There are two potential litigations facing us: 

1. Oakville Generating Station cancellation where TransCanada Energy is our counterparty; 
and 
2. 

Attached are the files I sent to prospective counsel with the invitation last week. I also 
included the pro forma contract for each procurement (SWGTA RFP and I '), since these 
documents were already in the public domain. I can .s.end these, too, 11" you wish. 

The deadline. for responding to·,the iilvitat"iOri is S:l:ll:JpmAoday. ··We'd like to have the 
evaluation completed by this' Friday '(2~ October). I expeCt four .submi~sions for;the TCE 
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matter, but of the four invited for the-r matter, two responded back on Friday 
that they had potential conflicts, so I expect only two submissions. 

Thank you again for your assistance. 

Michael 
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DAVIES WARD PHILLIPS & VINEBERG LLP 

October 22, 2010 

. DELIVERED AND BY E-MAIL 

Michael Kiiieavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, ON MSH 1 T1 

Dear Mr. Kiiieavy: 

44th Floor 
1 First Canadian Place 

Toronto Canada MSX !B I 

Kent E. Thomson 
Dir 416.863.5566 
kenttbomson@dwpv.com 

Legal Services- Litigation Counsel (TransCanada Energy Ltd.) 

Tel 416 863 0900 
Fax 416 863 087! 
www.dwpv.com 

We are pleased to express our interest in providing the legal services required by the 
Ontario Power Authority (the "OPA") to assist the OP A in responding to potential elaims 
against it by TransCanada Energy Ltd. (the "Services"). As requested, we have set out 
below a summary of our background, qualifications and rates. 

A. Description of Industry-Specific Experience 

1. Onr Experience with OP A 

As explained more fuily below, Davies has in the recent past reoresented OPA both in 
negotiating contingent support and related agreements with . , and in a 
dispute concerning the construction of 1 • As a result of these mandates, we 
have gained valuable experience about the business and mandate of OP A, and the industry 
in which it operates. We understand that OPA was pleased with our work on -both 
occasions. 

Most recently, OP A retained us to help negotiate and settle various agreements with: ~ 
'. regarding the refurbishment. of 1 

Facility. This mandate has required us to apply our knowledge of the electriCity sector in 
Ontario to .a complicated series of negotiations raising commercial, political, economic and 
regulatory considerations . 

. We: were also r~tailled by O:PA in 200,7 in connection with _notices of events of force 
majeure that had _been delivered with respect to ·the construction of ' · -

which is under contract to 
) for the construction of I ., delivered several notices of 
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events of force majeure to in tum, provided notices of these events of force 
majeure to OPA for the stated purpose of 1 preserving its rights under both its 
construction agreement with 

We assisted OP A in responding to these claims 
and the parties resolved these force maJeure claims by confidential Settlement Agreement 
dated· 

2. Our Experience in the Ontario Energy Industry 

Our energy team is a cross-disciplinary group of lawyers experienced in all aspects of 
energy projects. We draw from our firm's traditional transactional focus to combine our 
core strengths in corporate and project finance, corporate/commercial, infrastructure, 
environmental, tax and mergers and acquisitions. We have developed extensive 
experience in a broad range of complex energy projects including new construction and 
ongoing gas, co-generation, wind, hydroelectric, solar, nuclear and biofuel projects. 
Through this experience we have become very familiar with electricity contracts in the 
Province of Ontario including renewable energy, natural gas and nuclear power purchase 
agreements and contingent support arrangements. We act for a wide range of industry 
participants, including developers, purchasers and financing entities and have experience 
working with all of the key stakeholders (e.g., the Ontario Power Authority, the Ontario 
Independent Electricity System Operator, etc.). Our varied experience has afforded us a 
thorough understanding of Ontario's electricity sector. 

B.. OurTeam 

The following provides a summary description of our proposed team. Full biographies of 
these members of the proposed team are attached in Schedule A. We would also propose 
to involve more junior lawyers, students and paralegals, as appropriate. 

Kent Thomson is the Head of the firm's Litigation Department in Toronto, is a Fellow of 
the American College of Trial Lawyers, and has been recognized repeatedly as one of 
Canada's leading litigation counsel. He practises complex, "high stakes" litigation 
involving a wide range of areas, and has appeared at all levels of the trial and appellate 
courts in Ontario on many occasions. These include the Superior Court of Justice, the 
Ontario Court of Appeal and the Supreme Court of Canada. He has also appeared on many 
occasions in the Federal Court of Canada and before the courts of a number of other 
provinces, including British Columbia, Alberta, Saskatchewan, Manitoba, Quebec and 
Nova Scotia. Kent has acted as lead counsel in a number of precedent setting cases in the 
areas of commercial disputes, oppression, plans of arrangement, class actions, securities 
law, tort law, competition law, tax law and defamation. A number of these cases have been 
decided by the Supreme Court of Canada. Kent has been featured repeatedly' in the 
Lexpert/ American Lawyer Guide to the Leading 500 Lawyers in Canada. 
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Sandra Forbes is a partner in the Litigation practice and has also been repeatedly 
recognized and recommended as a leading litigation counsel in commercial litigation. She 
specializes in commercial, class action, administrative and competition litigation and has 
appeared before all levels of court in Ontario and other provinces as we11 as the Supreme 
Court of Canada, and the Federal Court of Appeal. 

Sandra has also appeared as counsel before many administrative tribunals, including the 
Ontario Energy Board and was the primary counsel involved in working with the OP A on 
a day to day basis in the Goreway Station matter. 

·Matthew Milne-Smith is a partner in the Litigation practice. His practice includes a broad 
range of civil litigation, including commercial disputes, class actions, constitutional 
cha11enges, insolvency proceedings, tort claims and other matters. He has appeared before 
a variety of courts and other tribunals, including the Supreme Court of Canada and the 
Ontario Court of Appeal. Matthew has acted as counsel on a number of leading cases 
decided by the Ontario Superior Court of Justice, the Ontario Court of Appeal and the 
Supreme Court of Canada in the areas of enforcement of arbitration clauses, crown liability 
class actions, enforcement of foreign judgments, freedom of speech, and soliCitors' duty of 
loyalty. 

C. Background Information 

1. General Information About Davies 

Davies Ward Phi11ips & Vineberg LLP practises nationally and internationally from offices 
in Toronto, Montreal and New York and is consistently at the heart of the largest and most 
complex commercial and financial matters on behalf of its clients. We focus on assisting 
clients with sophisticated and time-sensitive projects. We thrive on challenge and have 
devoted ourselves to developing the legal expertise necessary to perform to the highest 
standards on complicated, demanding and innovative types of projects. We have a 
reputation for commitment to our clients and quickly become a member of our client's 
team to help find creative solutions to important issues. 

Davies is a market leader in each of its core practice areas. The 2010 Canadian Legal 
Lexpert® Directory recognized our litigation practice as a leader in commercial litigation, 
tax litigation, insolvency litigation, class actions and arbitration and dispute resolution. 
The practice is also repeatedly recognized by various ranking agencies including Chambers 
Global's Guide to the World's Leading Lawyers for Business, The Best Lawyers in Canada 
and the Lexpert®/ American Lawyer Guide to the Leading 500 Lawyers in Canada. 
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2. Specific Expertise 

Litigation 

Davies is regularly at the centre of Canada's most complex, high-stakes business litigation. 
Comprised of approximately 40 lawyers working from Toronto and Montreal, the practice 
has a proven track record of success acting in disputes of virtually every description. 

Our litigators have extensive trial and appellate experience at all levels of court across the 
country, including trial and appeal courts in a number of provinces, the Federal Court Trial 
Division and Court of Appeal and the Supreme Court of Canada. Our experience is vast 
and our successes have included industry defining cases, including as counsel for BCE Inc. 
in a landmark case decided recently in favour of BCE by the Supreme Court of Canada 
arising from the proposed $51.7 billion privatization of BCE. This is widely considered to 
be one of the most important commercial cases ever decided by the Supreme Court. 

We appear regularly as counsel before administrative and regulatory tribunals as well as in 
private forums involving arbitrations, mediations and other forms of alternate dispute 
resolution. Furthermore, we have extensive experience in dealing with cross-border and 
multi-jurisdictional disputes and in working closely with counsel in other jurisdictions. 

Government 

We have extensive experience working with various government entities in government
sponsored projects in different areas of our practice. For example, we represented the 
Ontario government in connection with the initial public offering by Teranet Inc. We 
acted for the Royal Canadian Mint to develop, sponsor and manage a new type of 
investment in gold bullion to be listed on the Toronto Stock Exchange. We act for the 
Ontario Lottery and Gaming Corporation in dozens of matters, including the development, 
fmancing and operation of casinos and numerous litigation matters between Ontario First 
Nations and the Ontario government regarding entitlement to casino revenues. We also 
recently advised the Ontario government in establishing a fund of funds for venture capital 
investments. 

Further, we act for the City of Toronto in connection with the redevelopment of Union 
Station, which involves complex negotiations with three levels of government ministries 
and agencies and overseeing a procurement process. Similarly, we acted for the City of 
Toronto in the Toronto waterfront revitalization project, including negotiations with three 
levels of government, advising on governance issues and negotiation of procurement 
documentation. 

In addition to our file-specific experience, many of our lawyers have worked for a number 
of regulatory organizations, which gives them a level of experience and expertise for the 
firm to draw upon in consultation with clients. I have acted in the past year or two, for 
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example, as counsel to the Chair of the Ontario Securities Commission, counsel to the 
Chair of the Ontario Energy Board and as counsel to the Commissioner of Competition, 
the head of the Competition Bureau in Canada. 

Finally, we have one of Canada's leading infrastructure/public-private partnerships practice 
groups, which has given us substantial experience in acting for both the public and private 
sector in the procurement of complex projects. 

3. Conflict oflnterest 

We are not aware of any conflict of interest should Davies be retained by OP A. We 
recognize that the OP A has legitimate concerns with respect to the possibility of future 
conflicts that may arise and we would attempt to address these concerns in a formal 
engagement letter while preserving our ability to effectively represent our other clients. 

D. Cost 

Our fees for professional services generally reflect hours worked by Davies personnel and 
hourly rates in effect at the time the services are rendered. We have included the current 
regular hourly rates of the individuals on our proposed team in Schedule B and are 
confident that we can reach a mutually acceptable fee arrangement if OP A chooses to 
retain us. We are submitting these proposed rates on a confidential basis and ask that you 
keep such information confidential. We would also charge for out-of-pocket expenses 
relating to the Services, including photocopy, long-distance calls and courier charges, at 
actual out-of-pocket cost without mark-up. 

The strength of our firm is rooted in our connnitment to teamwork, excellence and client 
service. We pride ourselves in our ability to work efficiently and effectively with clients in 
complex commercial disputes, and are widely known as thoughtful, fair and aggressive 
advocates who work tirelessly to advance and protect the rights and interests of our clients. 

We would be delighted to discuss this matter with you in more detail, either in person or 
by telephone. 

z; ____ _ 
Kent E. Thomson 

KET/jc 
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SCHEDULE A 

Biographies of Davies Team 

KENT E. THOMSON 

Dir 416 863 5566 
Fax 416 863 0871 
kentthomson@dwpv.com 

OFFICE 
Toronto 

PRACTICE AREAS 
Litigation 
Competition & Foreign Investment Review 

BOARD MEMBERSHIPS 
Dean's Council- Advisory Board to Faculty 
of law, Queen's University 
Member. Judiciary Committee, American 
College ofT rial Lawyers 

PROFESSIONAL MEMBERSHIPS 
Fellow, American College of Trial Lawyers 
Fellow, lntemational Academy of Trial 
Lawyers 
Fellow, Utigation Counsel of America 
The Advocates' Society 
Canadian Bar Associatlon 

BAR ADMISSION 
Ontario, 1984 

EDUCATION 
Queen's University,ll.B .• 1982 
Queen's University, B.A. (with Distinction), 
1979 

COMMUNITY INVOLVEMENT 
Involved in a broad range of community, 
school-related and charitable activities 
Coached dozens of children's hockey, soccer 
and baseball teams 

DAVIES WARD PHILLIPS & VINEBERG LLP 

44th Floor 
1 First Canadian Place 
Toronto Canada MSX lBl 

Tel 416 863 0900 
Fax 416 863 0871 
www.dwpv.com 

Kent Thomson is the Head of the firm's Litigation Department in Toronto, and has been 

recognized repeatedly as one of Canada's leading litigation counsel. He practises 

complex, "high stakes" litigation involving a wide range of areas, and has appeared at 

all levels of the trial and appellate courts In Ontario on many occasions. These include 

the Superior Court of Justice, the Ontario Court of Appeal and the Supreme Court of 

Canada. He has also appeared on many occasions in the Federal Court of Canada 

and before the courts of a number of other provinces, including British Columbia, 

Alberta, Saskatchewan, Manitoba, Quebec and Nova Scotia. Kent has acted as lead 

counsel in a number of precedent setting cases in the areas of oppression, plans of 

arrangement, class actions, securities law, tort Jaw, competition law, tax law and 

defamation. A number of these cases have been decided by the Supreme Court of 

Canada. 

Kent also appears frequently as lead counsel before a number of tribunals in Canada, 

including the Ontario Securities Commission and the Competition Tribunal. Kent has 

represented numerous parties in complex domestic and international arbitrations 

conducted pursuant to the applicable Rules of the American Arbitration Association, 

the I.C.C., C.P.R., the London Court of International Arbitration and UNCITRAL. These 

arbitrations have been conducted throughout Canada, as well as in the United States, 

Europe, Australia and Africa. 

REPRESENTATIVE WORK 

• Acted as one of the lead counsel for BCE Inc. in defending successfully extensive 

litigation before the Quebec Superior Court, Quebec Court of Appeal and 

Supreme Court of Canada concerning the $51.7 billion takeover and privatization 

of BCE by a consortium of private equity buyers. This case concerns the largest 

transaction of its kind in Canadian history, and is widely considered to be one of 

the most important commercial cases ever heS.rd by the Supreme Court of 

Canada. 

• Acted as lead counsel for The Beaverbrook Foundation in this complex, quasi~ 

public arbitration concerning a dispute over the ownership of numerous pieces of 

valuable art at the Beaverbrook Art Gallery in Fredericton, New Brunswick. These 

include, among others, Turnefs Fountain of Indolence and Lucien Freud's Hotel 

Bedroom. 

• Acted as lead counsel for Jaguar Corporation, a minority shareholder of HudBay 

Minerals, in proceedings before the Ontario Securities Commission in which 

Jaguar was successful in opposing an $BOO million merger between HudBay and 

Lundin. 
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LANGUAGE 
English 

HOBBIES AND INTERESTS 
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• Acted as lead counsel for Pershing Square and other minority shareholders of 

Sears Canada in precedent-setting trial and appellate proceedings before the 

Ontario Securities Commission, Ontario Divisional Court and Ontario Court of 

Appeal in which Pershing Square was successful in opposing the privatization of 

Sears Canada by its controlling shareholder, Sears Holdings. 

• 

• 

Acted as lead counsel for Eugene Melnyk, the founder of Biovail and the owner of 

the Ottawa Senators, in lengthy trial proceedings before the Ontario Securities 

Commission. 

Acted as counsel to staff of the Ontario Securities Commission in enforcement 

proceedings brought against Research in Motion, its founders James Balsillie and 

Michael Lazaridis, as well as others. 

RECOGNITION 

• Admitted as a Fellow of the American College of Trial Lawyers and the 

International Academy of Trial Lawyers. Both of these "invitation only" 

organizations are comprised of elite litigation counsel in Canada and the United 

States that are regarded by their peers as having achieved the highest standards 

of professional excellence and ethical conduct. 

• Repeatedly recognized in the Lexpert®/American Lawyer Guide to the Leading 

500 Lawyers in canada and recognized by Lexpert® as one of the leading 

U.S./Canada Cross-Border Litigation Lawyers in Canada. 

• Featured In The International Who's Who of Commercial Litigators. 

• Recognized in Chambers Global's The World's Leading Lawyers and Leadets in 

their Field in both the Competition/Anti-trust and Dispute Resolution categories 

and in Chambers Global's The World's Leading Lawyets for Business. 

• Highly re.commended in the PLG Which lawyer? Yearbook in the areas of 

Competnion/Anfttrust and Dispute Resolution. 

• Recognized in Expert Guide's List of the World's Leading Competition & Antitrust 

Lawyers. 

• Recognized in The Best Lawyets in canada® as a leading practitioner of Bet-the

Company Litigation, Class Act.ion Litigation, Competition/Antitrust Law, Corporate 

& Commercial Litigation and Securities Law. 

• Recognized as a le8ding litigation counsel in Empire WhoB Who and Canadian 

Who's Who. 

• Recognized in Global Compet~ion Review's The International Who's Who of 

Competition Lawyers and Economists. 

• Recognized as a leading litigation counsel in Globaf Counse/800. 

• Recognized as a leading business taw practitioner by Law Business Research's 
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Who's Who Legal: Canada in the areas of Comme.rcial Litigation and Competition. 

• Named by Lexpert® as one of Canada's top 50 counsel in the areas of 

international corporate commercial, class action and securities litigation and one of 

Canada's top 10 counsel in the area of lntemalional competition litigation. 

• Recipient of Martindale-Hubbell's highest rating for legal ability and integrny. 

ARTICLES AND PUBLICATIONS 

Kent has delivered numerous papers on litigation-related issues. Some of his most 

recent include: 

• "The Impact of Currie v. McDonald's on Defence Counsel in Class Proceedings"; 

paper delivered at The canadian Institute's 7th Annual National Forum on 

Litigating Class Actions, in 2006; "Lessons from Sears: The Fundamental 

Importance of Fairness", presentation to the Conference Board of Canada 

conference on Mergers and Acquisitions: New Threats and Opportunities, 2007. 

• "Securities Commission as an Antidote to Poison Pills: Xstrata's Bid for 

FalconMdge", paper delivered at the Osgoode Professional Development 

Centre's Canadian Securities Law Update, 2007. 

• "Establishing a Reasonable Alternative to a Class Action', paper delivered at the 

Conference Board of Canada conference on Class Actions, 2007. 

• "Reviewable Matters and Private Enforcement - a Two Year Review'', paper 

delivered at the Canadian Bar Association Conference 2007 Annual Fall 

Conference on Competition Law. 

• "The Bermuda Triangle of Litigation: Missing Documents and the Tort of 

Spoliation", paper delivered at the joint meeting of the American College of Trial 

Lawyers and the Advocates' Society in 2008. 

• "Proving Damages: Lost Profits & Value", paper delivered at the Osgoode 

Professional Development conference on Litigating Commercial Damages in 

2008. 

• "BCE Bondholder Litigation: Corporate Governance Implications", paper delivered 

at lnsighfs Conferences on Advanced Mergers and Acquisitions in Calgary and 

Toronto in 2008 and 2009. 

TEACHING ENGAGEMENTS 

Kent is often called upon to teach trial and appellate advocacy programs in Canada 

and the United States. He has also lectured on a variety of litigation issues at Queen's 

University, York University, the University of Toronto and the University of Western 

Ontario. 
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OFFICE 
Toronto 

PRACTICE AREAS 
Litigation 
Competition & Foreign Investment Review 

BOARD MEMBERSHIPS 
Editorial Board of the Ontario Reports 
Director ofThe Advocates' Society from 
2000 to 2010 and President for the 2009· 
2010 term 

Osgoode Hall Law School Alumni Board of 
Directors 

PROFESSIONAL MEMBERSHIPS 
Selection Committee for The Calzman Award 
for Professionalism and Civility, awarded by 
The Advocates' Society (2009) 

Selection Committee for the David Mundell 
Medal for Legal Writing (2005·2007) 

Past Chair of the Enforcement Practices and 
Procedures Committee of the Canadian Bar 
Association National Competition Law 
Section (2004·2006) 

BAR ADMISSION 
Ontario, 1992 

EDUCATION 
Osgoode Hall law School, LL.B., 1990 

DAVIES WARD PHILLIPS & V!NEBERG LLP 

441h Floor 
1 First Canadian Place 
Toronto Canada 
M5X 1B1 

Tel 
Fax 

416 863 0900 
416 863 0871 

www.dwpv.com 

Sandra Forbes Is a partner In the Litigation and Competition & Foreign Investment 

Re\1ew practices. She specializes in corporate/commercial, class action, securities, 

administrative and competition litigation and has appeared before all levels of court in 

Ontario as well as the Supreme Court of Canada, the Federal Court of Appeal, the 

New Brunswick Court of Appeal, the Brfiish Columbia Supreme Court and the Court 

Martial Appeal Court of Canada. 

Sandra has appeared as counsel before the Ontario Securities Commission, the 

Competition Tribunal, the Ontario Energy Board, the Patented Medicine Prices Review 

Board and the College of Physicians and Surgeons of Ontario. She has acted as 

counsel for defendants in numerous class actions alleging anti-competitive conduct, 

including in-the-air cargo, hydrogen peroxide, LCD panels, linerboard and vitamins 

industries. 

Sandra was Law Clerk to the Honourable Peter Cory of the Supreme Court of Canada 

from 1990 to 1991 and is a Past President of The Advocates' Society. 

REPRESENTATIVE WORK 

• Counsel tor a defendant in a national class action alleging an international 

conspiracy in the air cargo industry. 

• Acted as litigation counsel to the developer of Confederation Bridge In various 

matters confronting this public-private partnership, including an environmental 

challenge and construction-related disputes. 

• One of the defence counsel in the Ontario Securities Commission's proceeding 

against RT Capital Management Inc. in relation to "high closing" trading activlty. 

• Counsel for Agricore United in the proceedings brought by the Commissioner of 

Competition before the Competition Tribunal. 

• Acted for a target in the criminal investigation brought by the Commissioner of 

Competition into an alleged conspiracy in the Canadian carbonless papers 

industry. 

• Counsel in the dispute between the Beaverbrook Art Gallery and the UK 

Beaverbrook Foundation concerning owne~ship of various works of art. 

RECOGNITION 

• Recognized as a leading business JB.w prcictitioner in the area of Competition by 

Law Business Research's Who's Who Legal: Canada. 

• Recognized in Lexpert® Magazine's Guide to the Leading US/Canada Cross

border Litigation Lawyer.s in Canada. 
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COMMUNITY INVOLVEMENT 
The Advoca\es' Society (various projec\S to 

protect and improve access to justice) 
smART Women, Art Gallery of Ontarto 
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LANGUAGE 
English 
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• Recognized in the Jntemational Bar Association's Who's Who Legal: Canada in 

the area of Competition. 

• Listed in the Lexpert®/American Lawyer Guide to the Leading 500 Lawyets in 

Canada. 

• Recognized In The Best Lawyets in CanadEA!J in the areas of Class Action 

Litigation, Competition/Antitrust Law and Corporate and Commercial Litigation. 

• Recognized by Lexpet1J!! magazine as one of Canada's top 40 lawyers under 40 in 

its feature article "The Top 40 Under 40". 

• Named by Lexperl® as one of "25 Litigators to Watch". 

• Recognized in the PLC Which lawyer? Yearbook. 

• Recommended practitioner in Corporate Commercial Litigation, Competition 

LHigation and Class AcHons in both the canadian Legal Lexpe/1® Directory and 

Lexpert's The Best Lawyers in Canada. 

• Recognized by Chambers Global's The World's Leading Lawyers for Business as 

an nintense, hard-working litigation lawyern In the competition/antitrust category 

and by Leaders in their Field in Competition/Antitrust. 

ARTICLES AND PUBLICATIONS 

Sandra was a regular contributing author to the Supreme Court Law Review on the law 

ot evidence from 1999 to 2007. She was co-editor of "Peter Cory at the Supreme Court 

of Canada 1989-1999" for the Supreme Court of Canada Historical Society Series, 

2001. Sandra was co-author of "Canada: Recent Developments In Private Antitrust 

Litigation", for the Private Antitrust Litigation News in 2002, and co-author of a chapter 

on Foreign Class Actions for the American Bar Association Handbook on Class Actions 

in 2003. In 2005, Sandra's paper and lecture on 'Damages in Competition Law'' were 

published as part of the Law Society Special Lectures. 

TEACHING ENGAGEMENTS 

Sandra is an Adjunct Professor at the University of Toronto Faculty of Law in 

Advanced Advocacy and is a frequent participant in National Judicial Institute 

education programs for judges. Sandra is also an instructor for Advocates' Society 

Workshops on a variety of advocacy issues. 

SPEAKING ENGAGEMENTS 

Sandra has given numerous papers and presented extensively at North American and 

international conferences. A selection of her papers and presentations includes: 



SANDRA A. FORBES 

Dir 416 863 5574 
Fax 416 863 0871 
sforbes@dwpv.com 

DAVIES WARD PHILLIPS & VINEBERG LLP 

Page3 

• "The Vitamins Class Action: Litigating in an International Forum", International Bar 

Association Anti-Trust Section Meeting, Italy, 2005. 

• ~International Cartel Enforcement", Canadian Bar Association and International 

Bar Association Spring Competition Law Conference - "North America and the 

Globalisation of Antitrusf', 2007. 

• Moderator, "Trial Judges - Do's and Don'ts", The Advocates' Society and 

American College of Trlal Lawyers Spring Symposium, 2007. 

• "Being Sued in Multiple Jurisdictions", The Conference Board of Canada's Class 

Action Forum, 2007. 

• "Mullijurisdictional Conspiracy Investigations and Parallel Class Actions", 

Canadian Bar Association National Competnlon Law Section Conference, 2007. 

• The New Administrative Law - "Standards of Review: Are we There Yet?" Law 

Society of Upper Canada, 2007. 

• "The Year in Review: The Most Important Evidence Law Cases of the Past Twelve 

Months', Osgoode Professional Development's 5th Annual Conference on 

Evidence Law for the Civil Litigator, 2008. 

• "Navigating the Minefield of Class Actions, Securities Litigation and Settlement", 

The Canadian Institute 20th Annual Securities Superconference, 2010. 
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OFFICE 
Toronto 

PRACTICE AREAS 
Litigation 

BOARD MEMBERSHIPS 
AboutFace International 

PROFESSIONAL MEMBERSHIPS 
Ontario Bar Association 
Advocates' Society 
Metropolitan Toronto Lawyers' Association 

BAR ADMISSIONS 
Ontario; 2001 
New York State, 2000 

EDUCATION 
Yale Law School, J.D., 1999 
Princeton University, A.B. (summa cum 
laude), 1996 

LANGUAGE(S) 
English 

HOBBIES AND INTERESTS 
Hockey; skiing; music 
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44th Floor 
L First Canadian Place 
Toronto Canada MSX 1 Bl 

Tel 416 863 0900 
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Matthew Milne-8mith is a partner in the Litigation practice. His practice includes a 

broad range of civil litigation, Including commercial disputes, class actions, 

constitutional challenges, insolvency proceedings, tort claims and other matters. He 

has appeared before a variety of courts and other tribunals, including the Supreme 

Court of Canada and the Ontario Court of Appeal. Matthew has acted as counsel on a 

number of leading cases decided by the Ontario Superior Court of Justice, the Ontario 

Court of Appeal and the Supreme Court of Canada in the areas of class actions, 

enforcement of foreign judgments, enforcement of arbitration clauses, freedom of 

speech, and solicitors' duty of loyalty. 

Before joining the finn, Matthew clerked for the Honourable Mr. Justice Frank 

Iacobucci at the Supreme Court of Canada in 1999/2000. 

REPRESENTATIVE WORK 

• Successfully defeated certification in a proposed $3.5 billion class action against 

the Ontario Lottery & Gaming Corporation. 

• Successfully represented a foreign client in multiple proceedings before the 

Ontario Superior Court of Justice and Court of Appeal in respect of the 

enforcement of a foreign judgment over constitutional and other objections. 

• Successfully acted for BCE Inc. before the Supreme Court of Canada in litigation 

commenced by certain Bell Canada debentureholders to contest a $51.7 billion 

leveraged buy-out, the largest LBO ever, in Canada or elsewhere. 

• Successfully defended Delta Air Unes, Inc. in the first class action under the new 

Federal Court Rules against allegations of conspiracy to fix the level of 

commissions paid to travel agents. 

• Successfully defended a leading real estate developer at 'trial against a claim by a 

condominium corporation concerning control of a mixed·use building. 

• Acting for the Beaverbrook Foundation in an arbitration against the Beaverbrook 

Art Gallery concerning the ownership of a collection of art worth approximately $50 

million, acquired by the Beaverbrook Foundation between 1954 and 1965, and 

currently housed at the Beaverbrook Art Gallery. 

• Acting for the Ontario Lottery & Gaming Corporation in numerous class 

proceedings and individual actions concerning problem gambling and disputed 

lottery claims. 

• 
• 

Acted for defendants in numerous price·fixing class actions . 

Argued before the Supreme Court of Canada in the seminal case concerning a 

solicitor's duty of loyalty, R. v. Neil. 
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• Acted for the Canadian Civil Liberties Association before the Supreme Court of 

Canada in two appeals concerning freedom of expression. 

RECOGNITION 

• Recognized by The Best Lawyers in Canada® as a leading practitioner of 

Corporate and Commercial LHigation. 

ARTICLES AND PUBLICATIONS 

Matthew is the author of "Developments In the Law of Evidence: The 2007-2008 Term' 

(2008), 43 Sup. Ct. L Rev. 299; "Developments in the Law of Evidence: The 2008-

2009 Term" (2009), 48 Sup. Ct. L. Rev. 161; and the Book Review, "Education, 

Student Rights and the Charter" (2000), 26 Queen's L.J. 287. 

SPEAKING ENGAGEMENTS 

Matthew is a speaker and presenter at numerous legal conferences and seminars. 



DAVIES WARJJ PHILLIPS & VINEilERG LLP 

SCHEDULED 

PROPOSED RATES TABLE 

Kent Thomson $850 

Sandra Forbes $725 

Matthew Milne-Smith $620 

Articling Students $230 

Paralegals $150 to $385 

*These are our 2010 rates. Rates are subject to annual revision. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 25, 2010 9:05AM 
Ziyaad Mia 

Subject: RE: Evaluation of the Requests for Submissions - Litigation Counsel ..... 

No c I'll do it this afternoon. 

-----Original Message----
From: Ziyaad Mia 
Sent: October 25, 2010 9:03 AM 
To: Michael Killeavy 
Subject: Re: Evaluation of the Requests for Submissions- Litigation Counsel ..... 

Do you have an evaluation sheet? 

-----Original Message----
From: Michael Killeavy 
To: Ziyaad Mia 
Sent: Mon Oct 25 09:00:22 2010 
Subject: RE: Evaluation of the Requests for Submissions- Litigation Counsel ..... 

If you want to get started, attached is the submission from Davies for the TCE matter. 

-----Original Message----
From: Ziyaad Mia 
Sent: October 25, 2010 8: 56 .AM 
To: Michael Killeavy 
Subject: Re: Evaluation of the Requests for Submissions- Litigation Counsel ..... 

Thanks Michael. 

I am off today getting a bunch of things done prior to a trip I am taking soon. I am off on 
vacation starting late Friday afternoon so this should work fine. 

Ziyaad 

-----Original Message----
From: Michael Killeavy 
To: Ziyaad Mia 
CC: Michael Lyle; Susan Kennedy 
Sent: Mon Oct 25 08:10:21 2010 
Subject: Evaluation of the Requests for Submissions- Litigation Counsel ..... 

Ziyaad, 

Thank you for agreeing to help out with the evaluation of submissions for litigation counsel. 
There are two potential litigations facing us: 

1. Oakville Generating Station cancellation where TransCanada Energy is our counterparty; 
and 
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2. 
the Dx, where 

Attached are the files 
included the pro forma 
documents were already 

which involves a project that has difficulty connecting to 
has already threatened a lawsuit. 

I sent to prospective counsel with the invitation last week. I also 
contract for each procurement (SWGTA RFP and ), since these 
in the public domain. I can send these, too, if you wish. 

The deadline for responding to the invitation is s:eepm today. We'd like to have the 
evaluation completed by this Friday (29 October). I expect four submissions for the TCE 
matter, but of the four invited for the matter, two responded back on Friday 
that they had potential conflicts, so I expect only two submissions. 

Thank you again for your assistance. 

Michael 

·~--.~.: -- .. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 25, 2010 4:04 PM 
Yvonne Cuellar 

Subject: FW: Evaluation of the Requests for Submissions - Litigation Counsel ..... 
Attachments: Request For Submissions- Litigation Counsel20 Oct 2010- Tr.E.pdf; Request For 

Submissions- Litigation Counsel20 Clr.t ?010- df; Matter Description-
TCE.pdf; Matter Description -I f 

Importance: High 

Categories: Orange Category 

Here is everything. There were two separate requests for submission: 

1. TCE Oakville GS; 
2. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: October 25, 2010 8:10AM 
To: Ziyaad Mia 
Cc: Michael Lyle; Susan Kennedy 
Subject: Evaluation of the Requests for Submissions - Litigation Counsel ..... 
Importance: High 

Ziyaad, 

Thank you for agreeing to help out with the evaluation of submissions for litigation counsel. There are two potential 
litigations facing us: 

1. n:okvillo> r.:,n,r:otinn st,tion cancellation where TransCanada Energy is our counterparty; and 
2. 

Attached are the files I sent to prospective counsel with the invitation last week. I also included the pro forma contract for 
each procurement (SWGTA RFP and since these documents were already in the public domain. I can 
send these, too, if you wish. 

The deadline for responding to the invitation is 5:00pm today. We'd like to have the evaluation completed by this Friday 
(29 October). I expect four submissions for the TCE matter, but of the four invited for the ter, two 
responded back on Friday that they had potential conflicts, so I expect only two submissions. · 

1 



Thank you again for your assistance. 

Michael 

2 



ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Legal Services - Litigation Counsel 

CONFIDENTIAL 

Services Required 

The Ontario Power Authority ("OPA") is seeking Ontario counsel to assist it in defending potential actions 
against it by a contract counterparty, TransCanada Energy Ltd. 

Background 

The OPA was established under the Electricity Act, 1998, S.O. 1998, c.15, Sched. A and began 
operations in January 2005. A non-profit corporation without share capital, the OPA reports to the 
Ontario Legislative Assembly through the Minister of Energy and Infrastructure and is licensed and 
regulated by the Ontario Energy Board. The OPA's mandate is to ensure an adequate, long-term supply 
of electricity for Ontario. Further information regarding OPA, may be found at the following site: 
http://www.powerauthoritv.on.ca/ 

The OPA is currently managing over 16,000 MW of electricity generation contracts, which include large
scale gas-fired generation and hydropower contracts, as well as smaller-scale Feed-in Tariff and 
Renewable Energy Standard Offer Program ("RESOP") contracts. 

Scope of Services and Qualifications 

The retained counsel (the "Litigation Counsel") will be required to provide advice on managing this 
dispute to avoid litigation, or to defend actions to protect the interests of the ratepayer if they are 
commenced against the OPA (the "Services"). 

Counsel must demonstrate an ability to provide strong litigation advice in relation to managing the 
disputes and defending claims made against the OPA, must have a strong working knowledge of the 
electricity sector in Ontario, and electricity generating contracts (both contingent support payment and 
power purchase agreements). Knowledge of the OPA's electricity generation contracts will be considered 
an asset. 

It is imperative that your firm consider and identify the nature of any potential conflict of interest your firm 
might have in providing the requested services to the OPA. 

Given the confidential. nature of this matter, please use discretion when completing your conflicts search. 
Discuss fully any conflicts of interest, actual or potential, \l,ihich r:night arise in connection with your firm's 
involvement with the OPA. 

We understand that you may require additional information with respect to the potential litigation matter in 
order to prepare your submission. Additional information is available upon your request (together with 
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your confirmation that you have completed conflict searches and not identified any conflicts which would 
preclude you from acting in connection with the matter for which you are seeking additional information). 

Please note that counsel for generation procurements, contract management, and for regulatory hearing 
work is not being retained pursuant to this Request for Submissions. Counsel for generation 
procurements, contract management and regulatory hearing work will be retained if, and as, needed 
pursuant to a separate process. 

Term of Retainer 

The term of the retainer will be for a period of 12 months and will be extended, as needed, upon written 
notice. Retainers will be non-exclusive. The OPA may tenminate the retainer at any time, in its sole 
discretion, upon written notice. 

Submission Request 

If you wish to be considered to provide the above-noted services, please submit the following, preferably 
not later than 5:00:00 pm on 25 October 2010: 

A. Description of background and qualifications: 

1. Describe the names of the partners and associates you would expect to assign to the 
Services, describe the expected services to be provided by each lawyer and provide their 
resumes. If your firm has multiple offices and you anticipate drawing on the expertise of 
lawyers not located in Toronto, please identify the jurisdiction in which such lawyers are 
located. Please identify the partner who will be in charge of the retainer for your firm; 

2. Describe your finm's relevant experience, including a brief summary of any notable 
litigations, issues and/or matters or cases handled by your firm which you feel 
demonstrate the nature and extent of your firm's expertise; 

B. Cost: 

If your firm believes that a conflict of interest might arise, please describe how such 
conflict would be resolved. 

1. State the rates at which the services of partners, associates and non-lawyer law clerks, 
paralegals or other paraprofessionals would be provided to the OPA. Include: 

a. For each lawyer whose resume is provided, the rate you propose to charge the OPA. 

b. For each applicable category of billable, non-lawyer personnel including law clerk, 
paralegal or other paraprofessional, the rate you propose to charge the OPA. 

c. A schedule of all out-of-pocket disbursements which you anticipate will result in a 
charge to the OPA and the rate for each. Note that the OPA expects that 
disbursements will be charged at the firm's actual out-of-pocket cost, without mark
up. 

2. In addition, you may propose any alternative fee structure deemed appropriate§§...§. 
supplement to the fees requested above. 
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In setting forth its qualifications, each law firm should provide, in concise but adequate detail, the 
information sough\ above. Responses should not exceed 20 single-sided pages (including resumes) and 
should be prepared on 8 Y. x 11-inch paper using at least 12 point type with margins of no less than one
inch. 

The OPA may follow-up with requests for additional information (for example, references) and may wish 
to interview candidates. 

This request for submissions is a non-binding invitation to submit a response for consideration. This 
request does not create, and should not be construed as creating, any contractual relations or obligations 
between the OPA and any candidate. 

Submissions can be made by email to the email address given below. 

Selection Timing 

The OPA expects to complete its selection process -not later than 29 October 2010, however, this timing 
may be subject to change. 

Questions and Submissions 

Questions and submissions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeavv@powerauthority.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your submission. 
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ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Matter Description 

Legal Services - Litigation Counsel 

CONFIDENTIAL 

On 9 October 2009 the Ontario Power Authority ("OPA") and TransCanada Energy Ltd. ("TransCanada") 
entered into the Southwest GTA Clean Energy Supply Contract (the "Contract). On 7 October 2010, the 
province announced that the Contract was cancelled. The OPA may be exposed to potential liability from 
TransCanada as a result of this cancellation of the Contract by the province. No action has yet been 
commenced by TransCanada. The OPA and TransCanada have had several preliminary meetings to 
discuss the cancellation of the Contract, including costs incurred to date by Transcanada. 

Questions 

Questions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeaw@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your question. 
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Aleksandar Kojic 

From: 
Sent: 

Sebastiana, Rocco [RSebastiano@osler.com] 
October 25, 2010 5:00 PM 

To: Michael Killeavy 
Subject: 
Attachments: 

PA Litigation Counsel on Potential Claims by TCE 
4882838_ 4.pdf 

Michael, here is our proposal. 

o= 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E::irio, Canada M5X 1 88 
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Osler, Hoskin & Harcourt LLP 
Box SO, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

October 25, 2010 

Confidential 

Delivered by Email 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H1Tl 

Attention: Michael Killeavy 

Dear Mr. Killeavy: 

OSLER_ 

Rocco Sebastiana 
Direct Dial: 416.862.5859 
rsebastiano@osler.com 

Legal Services - Litigation Counsel (TransCanada Energy Ltd.) 

On behalf of Osler, Hoskin & Harcourt LLP (Osler), thank you for inviting us to 
respond to the Request for Submissions from the Ontario Power Authority 
(OPA) for legal services to provide advice to the OPA on managing the dispute 
with TransCanada Energy Ltd. to avoid litigation, and if necessary to defend any 
actions against the OP A to protect the interests of the ratepayer. 

We would welcome the opportunity to continue to build· on our current 
relationship with the OPA by working with you on this matter. We look forward 
to discussing this mandate further with you, and invite you to call me at ( 416) 
862-5859 if you require any additional information. 

Yours very truly, 

Rocco Sebastiana 
RMS:es 

Attachments 
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Executive Summary 
Thank you for inviting us to respond to the Request for Submissions from the Ontario Power 
Authority (OPA) for legal services to advise the OPA on potential claims by TransCanada 
Energy Ltd. (TCE) as a result of the Government of Ontario's announcement of the intended 
cancellation of the Southwest GTA CES Contract between TCE and the OPA. We would 
welcome the opportunity to advise you on this matter and build on our current relationship with 
the OPA. 

Osler would be ideally suited to advise you on the potential claim by TCE for several reasons: 

• Osler's Litigation Department is one of the largest and most accomplished dispute resolution 
teams in Canada. Years of careful recruiting and rigorous training has allowed us to develop 
deep expertise in complex commercial and government litigation. We have provided 
litigation advice to numerous clients on extremely complex, high-stakes disputes, and have 
advised several government corporations and agencies on the cancellation of major power 
and infrastructure projects, including the OPA in the termination of the Eastern Power 
contracts for Greenfield North and Greenfield South power projects. We also successfully 
avoided potential claims by Enbridge against the OPA in the termination of its participation 
in the Goreway Station project and the OPA's contract with Sithe Goreway. We are 
currently advising the OPA on potential claims by several Suppliers, including TCE, on 
recent changes to the IESO market rules and Section 1.6 of the Clean Energy Supply (CES) 
contract. The underlying contract in each such case is similar in form to the Southwest GTA 
CES Contract. We have also advised other government corporations and agencies, such as 
Atomic Energy of Canada and the Toronto Transit Commission, in the cancellation of major 
infrastructure projects by governments. In addition, we also have extensive litigation 
experience with issues of Crown and Crown agency liability as it relates to the cancellation 
of government contracts, and the potential for claims made under trade agreements such as 
under the Agreement on Internal Trade and the North American Free Trade Agreement 
(NAFTA) as a result of government action. 

• We have a strong understanding of the electricity sector in Ontario. We have acted for the 
OPA in numerous procurements as well as sole-source negotiations, and have a strong 
understanding of the need to take into consideration the costs being passed on to the 
ratepayer while implementing the OPA's mandate. Additionally, we have also liaised 
between the OP A and the Ministry of Energy on a number of initiatives, including the 
original 2500 MW RFP, which was initiated by the Ministry and transferred to the OPA, as 
well as through the Renewable Energy Supply Integration Team (RESIT), where we worked 
with Ministry officials to ensure our direction was consistent with the Province's objectives. 
We also understand the economics of Suppliers as we have acted for successful proponents 
on the development and operation of multiple generating facilities in the Province. We 
understand the sequencing, scheduling and cost expenditure curves of a developer in building 
a combined cycle generating facility; we are also very aware of the implications of delays to 
projects (such as municipal law issues), which enables us to assist with claims analysis and 
any discounting of potential claims to account for the likelihood that the project would have 
faced insurmountable delays. 
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• We would expect that at some stage, whether through negotiations or litigation, independent 
experts in damage quantification may be involved in the resolution of TCE' s potential claim. 
Through our experience in complex commercial litigation, we have extensive expertise in 
working with independent consultants on Joss quantification issues. 

• We have an unsurpassed understanding of the OPA's forms of electricity generating 
contracts, both CBS-style and power purchase agreements. We developed the original CBS
style contract with the Exhibit J calculations of Contingent Support Payments and Revenue 
Sharing Payments while acting as counsel to the Ministry of Energy (Ontarid) on the 2500 
MW RFP. We have been responsible for all significant evolutions of the Exhibit J payment 
mechanism for subsequent OPA procurements, including the development of the form of 
Peaking Generation Contract, the multi-staged imputed production model in the TransAlta 
New Early Mover Clean Energy Supply (EMCES) contract, and we are presently developing 
a simplified payment mechanism based on a "Virtoal Power Plant" in connection with our 
work on the Combined Heat and Power Standard Offer Program. We also developed the 
OPA's standard form of power purchase agreement for the Renewable Energy Supply (RES) 
I and RES II initiatives and acted for the OPA in the most significant evaluation to that form 
of contract in our role developing the legal documents for the Feed-in Tariff Program. 

• We acted for the OPA on the procurement in Southwest GTA which Jed to the awarding of 
the Southwest GTA Contract to TCE. As a result, we are intimately familiar with the 
contract itself, as well as the dyoamics between the parties. If retained by the OPA, we would 
be in a position to immediately begin advising the OPA on this matter, and would not require 
the OPA to incur the time and associated expense with us coming up to speed on the 
underlying agreement. On the basis of the information provided to us to date, we believe that 
TCE may attempt to argue that the cancellation of the Southwest GTA Contract constitutes a 
"Discriminatory Action" and that the exclusion of consequential damages (including Joss of 
profits) set out in Section 14.1 of the contract does not apply in such a case. 

• In addition to the above experience, there would also be significant syoergies if we are 
retained for this matter as we are currently counsel to the OPA on other potential claims 
made by TCE under Section 1.6 of the Southwest GTA Contract (as well as the Halton Hills 
and the Portlands Energy Centre agreements) in respect of recent changes to the IESO market 
rules. By retaining us on this matter, we may be able to obtain a more advantageous result 
for the OPA by providing a comprehensive approach to addressing outstanding disputes with 
TCE rather than resolving each dispute individually. 

Overall, our extensive involvement in advising the OPA and private-sector developers, and our 
extensive background as described in this Proposal, will contribute significantly to our ability to 
manage the legal services on this project in a very cost efficient manner. The OPA's legal 
requirements will be best served by a client team comprising partoers with the requisite industry 
expertise, supported by experienced associates who can function efficiently and at a lower cost. 

In advance of further discussions with you under this external counsel process, we would like to 
clarify that, as is customary for such proposals, we are participating in this process on the 
understanding that: (i) our discussions will not constitute a solicitor/client relationship on this 
project unless and until we are formally retained; and (iii) in the event that you do not retain us, 
you will not allege that our participation in this process constitutes a conflict in our acting for 
another third party in relation to this project. 
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A. Description of Background and Qualifications 

1. Proposed Team 

We propose that the core group of the client team for the project comprise Rocco Sebastiano, 
Richard Wong, and Elliot Smith as solicitors, and Brett Ledger, Paul Ivanoff and Evan Thomas, 
as litigators. We also propose to involve Riyaz Dattu, an expert in Crown liability, government 
procurement and international trade agreements, to the extent any issues on these subjects arise. 

We propose that Rocco Sebastiano will be the partner in charge of this matter. An integrated 
team of both the solicitors and the litigators would work together to provide the OPA with advice 
on this matter. In the early stages, we would expect the solicitors would take on a greater role, 
working closely with the litigators, and if the matter proceeded to formal dispute resolution, we 
would expect an increasing role for the litigators on the team. 

Rocco has extensive experience working with the CBS-style contract as he was responsible for 
developing the form of contract for the Ministry of Energy in the 2500 MW CBS RFP, and for 
leading and co-ordinating the legal services to the OPA in the negotiations and procurements for 
the GTA West Trafalgar procurement and the ACES Contract for Portlands Energy Centre. 
Richard was lead counsel on the Southwest GTA procurement, and Elliot assisted Richard in the 
procurement and has used the Southwest GTA form of contract as a precedent for other OPA 
matters, and therefore all three are extremely familiar with the contract at issue. 

Paul has experience with the CBS-style form of contract as he is presently advising the OPA on 
the potential claims related to certain IESO market rule changes. In addition, Paul advised the 
OPA in successfully avoiding potential claims by En bridge in the termination of its participation 
in the Goreway Station project, and he has many years of experience with litigation related to 
construction and infrastructure projects. Brett is the former chair of our litigation department 
and is an experienced litigator who has advised on commercial disputes, including several which 
have gone to the Supreme Court of Canada In particular, Brett has extensive litigation 
experience in the energy sector, having provided advice to clients such as Atomic Energy of 
Canada Limited, Irving Oil, and Imperial Oil on disputes and litigation relating to many major 
commercial matters and on the cancellation of certain major projects. Evan formerly worked at 
the IESO and has published a number of papers on deregulated electricity marketplaces. 

2. Relevant Experience and Notable Litigation and Transactions 

As summarized above, our experience in the following matters will be of particular advantage in 
advising the OPA on the potential claims by TCE resulting from the Government of Ontario's 
announced intention to cancel the Southwest GTA CBS Contract: 

Extensive Litigation Experience 

• Litigation Experience on Behalf of the OPA. We have advised the OP A on a number of 
disputes that had the potential to result in litigation, and have successfully avoided litigation 
in each case. We provided advice to the OPA and the Ministry of Energy on the cancellation 
of the Eastern Power contracts for Greenfield North GS and Greenfield South GS, which 
were very similar in form to the Southwest GTA Contract, as well as in threatened litigation 
by En bridge in relation to the termination of its participation in the Goreway Station project. 
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We are presently advising the OPA on potential claims being made by multiple Suppliers 
(including TCE) regarding the implications of certain IESO market rule changes and Section 
1.6 .of their respective CES agreements with the OPA. We believe this most recent work is 
closely related to the potential claims by TCE as both relate to the Supplier's economics 
under the contract, which is a concept we have undertaken considerable efforts to understand 
and explore in connection with the CBS-style contracts. 

• Experience with Notable Litigation Matters. We have advised on numerous significant 
litigation matters that demonstrate the nature and extent of our expertise in advising the OPA 
in any potential claim by TCE. In particular, we have advised clients on legal issues and 
claims relating to the cancellation of major energy and infrastructure projects. A few 
examples of this experience include acting for: 

o Atomic Energy of Canada (AECL) in a mediation with MDS Inc. and its subsidiary 
MDS Nordion (MDS) on issues related to the construction, commissioning and 
operation of the cancelled MAPLE reactors and associated New Processing Facility 
(NPF) in Chalk River, Ontario. MDS is seeking to recover an amount in excess of 
$300 million relating to such claims. 

o AECL in the claims arising from Ontario Power Generation (OPG) the cost-overruns 
and partial cancellation of the Pickering A Return to Service project. 

o Bruce Power in·' a mediation with British Energy for a breach of warranty claim 
related to the condition of the Unit 8 steam generators. The amount in dispute is 
approximately $100 million. 

o The Toronto Transit Commission (TTC) on claims by contractors and suppliers 
relating to the cancellation of the Eglinton Subway by the Province of Ontario. The 
TTC was required to negotiate the termination of several of the key construction and 
equipment supply contracts and defend potential claims relating thereto. 

o Veco Corporation in a $500 million action by Nelson Barbados against Veco, the 
Country of Barbados, the Attorney General of Barbados and others involving 
allegations of improper denial and altering of government approvals on a major 
infrastructure development. 

' • Experience with Crown Liability and Trade Agreements. A government-initiated 
cancellation of a contract of this nature has the potential to trigger the application of Crown 
liability, and if TCE has any major US shareholders, a claim may also be initiated under the 
North American Free Trade Agreement (NAFTA). Osler lawyers have acted in more 
international trade litigation matters than any other Canadian firm, and have extensive 
experience with disp~te resolution panels including under NAFTA. We also have extensive 
experience advising both the Crown and private parties on issues of Crown liability. 

• Other Commercial Litigation Experience. We h11ve provided advice to clients on a number 
of complex litigation matters, including the Greater Toronto Airports Authority, on a number 
of commercial and construction disputes arising out of the New Terminal Development 
Project and the redevelopment of Terminal 3 at Pearson International Airport. We advised 
the TIC on several claims arising from the development and construction of the Sheppard 
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Subway, including a claim for $43 million on the Don Mills Station. Other significant 
litigation retainers include advising !neoN oisey's Bay Nickel Company on the termination of 
a supply contract for business-critical equipment, and the recovery of the equipment, in the 
context of significant delay costs, and also on deficiencies in the design of a conveyor 
system; and advising Stone & Webster Canada L.P. on disputes relating to construction at the 
Lambton and Nanticoke Power Generating Stations. 

Strong Understanding of the Electricity Sector in Ontario 

• Having advised the OPA on the EMCES Contracts, the GTA West Trafalgar Contract, the 
Hydroelectric Energy Supply Agreement, Portlands, Goreway, RESOP, the Feed-in Tariff 
Program, CHP III, the Southwest GTA Contract, the Peaking Generation Contract and the 
Government of Ontario on the RES I and II RFPs and the 2,500 MW RFP, as well as our 
work for generators including Pristine Power who submitted a successful proposal for a 
combined heat and power contract under the OPA' s CHP I procurement process and a simple 
cycle peaking generating facility under the OPA's Northern York Region procurement 
process, we will bring to bear our considerable understanding of the current electricity 
marketplace and our in-depth knowledge of the various forms of contracts currently in use in 
the Ontario electricity market. 

Not only do we understand the commercial and legal risk allocations between the Buyer and 
Supplier under these contracts (including such issues as the payment mechanisms and 
formulas in Exhibit J of the CBS, EMCES, ACES, and other related contracts, the 
development and operational covenants, as well as the force majeure, damages and 
discriminatory action provisions), but we also understand the policy framework and 
rationales underlying the formulation of such provisions and have a practical sense of the 
appropriateness of such provisions in light of the state of the generation development 
industry and the OPA's role under the contracts for such developments. 

Unsurpassed Knowledge of the OPA 's Electricity Generating Contracts 

• Development of the CES Contract. In our role as counsel to the Ministry of Energy 
(Ontario), we developed the original Clean Energy Supply (CES)-style contract for the 2,500 
MW RFP. As counsel to the OPA on the Goreway and Portlands Projects, we enhanced the 
CBS Contract through the development of the Accelerated Clean Energy Supply Contract 
(ACES Contract), which incorporated the requirement to implement a simple cycle mode of 
operation prior to achieving the combined cycle mode of operation. We subsequently 
developed the GTA West Trafalgar form of CBS-style contract, which we were then retained 
to adapt into a Peaking Generation Contract, which was used by the OP A for the Northern 
York Region procurement. We adapted this contract for the Southwest GTA procurement, 
and have subsequently made further revisions to this form of contract to develop the new 
EMCES contracts and the pending Combined Heat and Power Standard Offer Program 
(CHPSOP) form of contract. As a result of this extensive experience with the CBS-style 
contract, we thoroughly understand the entire contract, and in particular, the economics 
contemplated by Exhibit J, and can leverage this understanding in any negotiations we 
undertake with TCE. 
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General Electricity Industry Expertise 

A summary of our representative matters and project work most relevant to the work that will 
likely be required in connection with the defense of any possible claims by TCE is set out below. 
As well, we encourage you to contact Kevin Dick, Richard Duffy and Barbara Ellard who are 
very familiar with our experience and the quality of our legal services. 

Representative Litigation and Project Matters 

Relevant litigation and project related matters in which our lawyers have advised clients on 
major power and infrastructure projects, include: 

• Atomic Energy of Canada (AECL). Our lawyers have advised AECL on numerous 
matters, including: 

o Claims relating to the Cancellation of MAPLE Reactors - We advised AECL in a 
mediation with MDS me. and its subsidiary MDS Nordion (MDS) on issues related to 
the construction, commissioning and operation of the cancelled MAPLE reactors and 
associated New Processing Facility (NPF) in Chalk River, Ontario. MDS is seeking 
to recover an amount in excess of $300 million relating to such claims. 

o Pickering A Restart Project- We advised AECL in the claims arising from Ontario 
Power Generation (OPG) the cost-overruns and partial cancellation of the Pickering 
A Return to Service project. 

• Bruce Power Limited Partnership- We are acting for Bruce Power in a mediation with 
British Energy for a breach of warranty claim related to the condition of the Unit 8 steam 
generators. The amount in dispute is approximately $100 million. 

• Toronto Transit Commission - We advised the Toronto Transit Commission (TTC) on 
claims by contractors, equipment and material suppliers relating to the cancellation of the 
Eglinton Subway by the Province of Ontario. The TTC was required to negotiate the 
termination of several of the key construction and supply contracts and defend potential 
claims relating thereto. 

• Veco Corporation - We advised Veco Corporation (V eco) in a $500 million action by 
Nelson Barbados against Veco, the Country of Barbados, the Attorney General of Barbados 
and others involving allegations of improper denial and altering of government approvals on 
a major infrastructure development. 

• Pristine Power Inc. We have advised Pristine on the development, fmancing, construction 
and operation of the East Windsor Cogeneration Centre and the York Energy Centre. 

• Ontario Power Authority. Our lawyers have advised the OPA on numerous matters, 
including: 

o Potential Claims in connection with IESO Market Rule Changes- We are currently 
advising the OPA on potential claims in connection with a recent change to the lESO 
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Market Rules relating to generator cost guarantees, including claims by TCE for both the 
Southwest GTA Facility and the Halton Hills Facility, and an indirect claim by TCE 
through its 50% ownership interest in Portlands Energy Centre LP. 

o Southwest GTA RFP- We advised the OPA on the Southwest GTA RFP, in which TCE 
was chosen as the selected proponent. Contract issues included modifYing the form of 
CES Contract to reflect an all-in gas management approach, and incorporating applicable 
improvements from the Peaking Generation Contract and the Northern York Region 
contract. 

o GTA West Trafalgar RFP- We advised on all aspects of this procurement, including the 
development of specific rated criteria used in the evaluation of proposals. We 
implemented further revisions to the CES Contract for use on the GTA West Trafalgar 
CES Contract to deal with specific issues such as revenues from and ownership of future 
contract related products. 

o Portlands Energy Centre- We negotiated a further modified form of ACES Contract for 
this project to permit either an initial simple-cycle mode of operation or in the event of 
certain delays in achieving this milestone, providing temporary generation through the use 
of 12 rental mobile gas turbine generators. We also negotiated further amendments to this 
ACES Contract in order to implement a gas management plan which results in a sharing of 
gas supply and transportation risks between the Buyer and the Supplier in exchange for a 
reduction in the Supplier's over-all net revenue requirement. 

o Goreway Station - We negotiated a modified form of CES Contract in order to permit 
this facility to initially operate in simple-cycle mode while the combined-cycle aspect of 
the facility was still under construction. This resulted in the development of the 
Accelerated Clean Energy Supply (ACES) Contract. We also provided advice to the OPA 
in connection with threatened claims by Enbridge resulting from the termination of its 
participation in this project, and successfully avoided any litigation. 

o Early Movers - We developed and negotiated a modified form of CES Contract for use 
on a number of early mover projects (including Coral's Brighton Beach Project, 
TransAlta' s Sarnia Regional Cogeneration Centre and three Toromont combined heat and 
power projects). The EMCES Contract introduced the directed dispatch concept in order 
to meet the Ministry of Energy's directive to the OPA to displace coal. 

o Standard Form Peaking Generation Contract - We advised the OPA in the 
development of a new form of contract structure for the OPA, starting from the GTA West 
Trafalgar CES Contract, which would be appropriate for a natural gas-fired peaking 
generation facility. We incorporated the unique requirements of a peaking facility, such as 
gas risk, gas management, and must-offer obligations, and incorporated extensive 
stakeholder feedback. 

o TransAlta Ottawa Initiative - We advised the OP A on an innovative financial structure 
as an ancillary contract to the NUG Contract for this facility in order to provide fmancial 
incentives to the Supplier to shift production to peak hours. 

o Hydroelectric Energy Supply Agreement- We are currently advising the OPA on the 
· development and negotiation of long-term hydroelectric energy supply agreements for 

Page? 
TOR_P2Z:4882838.4 



nine hydroelectric generating stations in northern Ontario, totalling over 1,000 MW owned 
and to be operated by Ontario Power Generation Inc. pursuant to the directive issued by 
the Ministry of Energy (Ontario) on December 20, 2007. 

• Ministry of Energy (Ontario). We have advised the Ministry of Energy on four major 
Requests for Proposals (RFPs) relating to electricity generation, being the RFP for 300 MW 
of renewable electricity generation (RES I RFP), the RFP for 2,500 MW of clean generating 
capacity or demand-side projects (2,500 MW RFP) to address Ontario's growing electricity 
capacity needs, the RFP for up to 1,000 MW of renewable electricity generation for facilities 
between 20 MW and 200 MW (RES II RFP) and the draft RFP for up to 200 MW of 
renewable electricity generation for facilities between 0.25 MW and 19.99 MW (the original 
RES III RFP). On the 2,500 MW RFP, we developed and drafted the CES Contract, 
including the development of the innovative contract for differences model based on imputed 
production as set out in Exhibit J of the CES Contract. We also provided advice to the 
Ministry and the OPA relating to the negotiated cancellation of the Eastern Power contracts 
for Greenfield North GS and Greenfield South GS. 

Please refer to the resumes attached to this submission for a description of other relevant 
transactions, project work and claims that our core team oflawyers have advised on. 

3. Potential Conflicts 

We do not expect that we would have any conflicts of interest in providing legal services to the 
OPA in relation to this matter. On the contrary, we believe our work regarding the potential 
claims in connection with recent IESO Market Rule changes provides synergistic benefits to the 
OPA. 

B. Cost 

Osler's service team for the OPA would follow our core service philosophy for delivering quality 
work, responsive service, timely communications and controlled costs. To ensure that we 
effectively manage the cost of providing our services to you, we will involve, whenever possible, 
associates at a more junior level and with correspondingly lower hourly rates. 

Hourly rates (in Canadian dollars) for the lawyers in the proposed core service team are as 
follows: 

L,~jYYer/ ····,··;.:·; .-
.... ,,, .:.. - ' ·~ c . • 

Rocco Sebastiano $750 

Richard Wong $600 

Elliot Smith $365 

Brett Ledger $900 

Paul Ivanoff $650. 

Evan Thomas $405 

RiyazDattu $775 
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We expect that initially the majority of the work would be done by Elliot and Rocco with advice 
from Richard, Brett and Paul. If the potential claims proceed to dispute resolution under the 
arbitration provisions of Section 16.2 of the contract or to litigation in court proceedings, we 
expect that Brett, Paul and Evan would have an increasing role in the conduct of this matter, with 
the drafting of litigation documents being done by Evan under the supervision of Brett and Paul. 
To the extent that any issues arise under NAFTA, or relating to liability of the Crown or Crown 
agencies, Riyaz would also be consulted. 

These hourly rates will apply without a retainer or a minimum quantity of hours. Should the 
matter proceed to litigation, we may also engage law clerks whose hourly rates vary from $115 
to $315. 

We believe that our extensive involvement in advising the OP A, the Government of Ontario and 
private sector owners and developers on the Clean Energy Supply form of contract will 
contribute significantly to our ability to manage the legal services on this project in a very cost 
efficient manner, and in particular, as we ran the Southwest GTA procurement, we are intimately 
familiar with that form of contract. Furthermore, as we are currently advising the OPA on other 
potential claims by TCE, we have already considered many of the issues relating to liability 
under the contract including as it relates to the Supplier's economics and the waiver of indirect 
and consequential damages. Therefore, there is no learning curve on our end, which will result in 
a significant cost savings to the OP A. This, combined with our extensive litigation expertise, will 
allow us to quickly and efficiently begin the process of advising the OPA on any potential claims 
byTCE. 

The Request for Submissions also requests information regarding the cost of disbursements. We 
do not anticipate any disbursements relating to travel and accommodations. Also, we do not 
charge clients for the use of meeting rooms in our client centre. With respect to other 
disbursements such as printing of documents and long distance calls, our disbursements are 
charged out essentially at cost without any additional mark-up. 
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C. Resumes 

Rocco M. Sebastiano 

416-862-5859 
rsebastiano@osler.com 

Education 
1992 Osgoode Hall Law School, LL.B. 
1989 Professional Engineers Ontario, P.Eng. 
1985 University of Toronto, B.A.Sc. (Engineering Science 

Nuclear and Thermal Power) 

Year of Call 
1994 Ontario 

Rocco M. Sebastiane is the Chair ofthe firm's Energy- Power Group and a partner in the finn's 
Construction and Infrastructure Group. He is a qualified and experienced professional engineer 
who, prior to joining the finn, was employed as a nuclear design engineer and reactor safety 
analyst in the Nuclear Division of Ontario Hydro. Rocco's practice concentrates on energy, 
construction law and engineering and infrastructure matters. He has extensive experience on a 
wide range of major projects and has acted for various project participants, including owners, 
developers, contractors, operators, lenders, subcontractors, architects and engineers. 

Rocco's project experience on power and infrastructure development includes advising the 
Ontario Power Authority, Hydro One, the Ontario Ministry of Energy and Atomic Energy of 
Canada Limited on matters such as the planning, procurement, development, engineering, 
construction, contracting, refurbishment and financing of natural gas, co-generation, nuclear, 
wind and hydro power generation projects and transmission and distribution systems. 

Typical services include advising with respect to the structuring and development of the project, 
risk identification, allocation and management, tendering and procurement documents, 
permitting, licensing and approvals, corporate and project financing aspects and agreements, 
engineering, procurement and construction (EPC) contracts, power purchase agreements, energy 
supply contracts, transmission services agreements, refurbishment contracts, equipment 
procurement, operating and maintenance agreements, and other related commercial and technical 
contracts. 

Professional Affiliations 
• Law Society of Upper Canada 

Professional Engineers Ontario 
• Canadian Bar Association 
• The Canadian Council for Public-Private Partnerships 
• Canadian Construction Association 
• Ontario Energy Association 

.,_ .. 

Representative Work 
Rocco has advised on a number of major power generating and transmission projects such as: 
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• The Ontario Power Authority on numerous new generation and demand managements 
projects, including: 

• Potential claims by Suppliers under CBS-style contracts in connection with ISEO market 
rule changes to generator cost guarantees . 

• Negotiation of the new Early Mover CES Contracts with TransAlta and Shell Energy, 
respectively, for the Sarnia Regional Cogeneration Plant and the Brighton Beach Power 
Generating Station. 

• Southwest GTA RFP and CES contract for up to 850 MW of gas fired generation. 

• Hydroelectric Energy Supply Agreements with Ontario Power Generation Inc. for the 
Lac Seul GS and the proposed upper and lower Mattagami River generating facilities. 

• Developing form of Peaking Generation Contract for gas fired peaking generation 
facilities. 

• Developing the renewable energy Feed-in Tariff Program, in connection with the Green 
Energy and Green Economy Act, 2009. 

Negotiating the Accelerated Clean Energy Supply Contracts with Sithe Global Power 
Goreway for the 875 MW combined cycle Goreway Station Project in Brampton and with 
Portlands Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in 
downtown Toronto . 

• GTA West Trafalgar Clean Energy RFP and CES Contract with TransCanada Energy on 
the 600 MW combined cycle Halton Hills Generating Station. 

• Demand Response Program for Ontario (250 MW), including the development of the 
Program Rules and form of Contract for the procurement of the DR3 component of the 
program . 

• York Region Demand Response Program (20 MW), including the development and 
implementation of the program, procurement and form of contract . 

• Negotiation of the original Early Mover CES Contracts with TransAlta Energy and Coral 
Energy, respectively, for the Samia Regional Cogeneration Plant and the Brighton Beach 
Power Generating Station. 

• Atomic Energy of Canada Limited on the Ontario Nuclear Procurement Project, the 
refurbishment and retubing of CANDU nuclear reactors at the Bruce A Nuclear Generating 
Station and Pickering A Nuclear Generating Station in Ontario and the Pt. Lepreau 
Nuclear Generating Station in New Brunswick and on the development, construction, 
commercial arrangements and subsequent cancellation of the MAPLE Reactors and 
associated radioisotope production facility at its Chalk River Research Facility. 

• East Windsor Cogeneration in respect of the procurement and development of the East 
Windsor Cogeneration Centre in Windsor, Ontario pursuant to the Ontario Power Authority's 
CHPIRFP. 

• The Ministry of Energy (Ontario) on the Renewable Energy Snpply (RES I and RES IT) 
Procurements, including consultations with the IESO and Hydro One on the review of 
transmission queue issues and the development of transmission and distribution constraint 
models and restricted transmission sub-zones for the planning and procurement of new 
renewable generating facilities. 
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• The Ministry of Energy (Ontario) on the New Clean Generation & Demand-Side Projects 
(2500 MW) Procurement, including the development of the procurement process, the Clean 
Energy Supply Contract, consultations with the IESO and Hydro One on transmission 
constraint issues, regulatory and commercial treatment of transmission connection and system 
upgrade costs under the Transmission System Code, and the development of the restricted 
transmission sub-zones in the evaluation model in the RFP. 

• Toronto Transit Commission on the development and disputes relating to the Sheppard 
Subway project and the cancellation of the Eglinton Subway project. 

TransEnergie U.S. Ltd. on the New Jersey Cable Transmission Project, New Jersey and 
New York, including the procurement and open-season process, project fmancing, negotiation 
of the EPC contract with ABB Inc. and the transmission services agreement. 

• Hydro One Inc. and TransEnergie U.S. Ltd. on the Lake Erie Link Electricity 
Transmission Project, Ontario and Pennsylvania, including project structuring, permitting, 
licensing and related regulatory matters, system connection issues, development, procurement 
and open-season process, negotiation of the EPC contract with ABB Inc. and the development 
of the transmission services agreement. 
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Richard G.C. Wong 

416-862-6467 
rwong@osler.com 

Education 
1995 University of Toronto, J.D. 
1996 University of Toronto, B.A (Economics) 

Year of Call 
1997 Ontario 
2000 NewYork 

Richard Wong is a partner in the firm's Construction and Infrastructure Group with an emphasis 
on power and infrastructure development including the procurement, development, contracting 
and financing of nuclear, natural gas, co-generation, hydro, wind and other generation projects 
and the planning and development of the related systems. In particular, Richard's services 
include reviewing, negotiating and drafting equipment and other supply agreements, desigo 
agreements, EPC contracts, procurement documents (e.g. RFIIRFP/Tenders), power and capacity 
purchase agreements, engineering service and consulting agreements, construction management 
agreements, and other related corporate/commercial and technical agreements including joint 
venture agreements, development agreements, operation and maintenance agreements and supply 
agreements. 

Professional Affiliations 
• Law Society ofUpper Canada 
• Canadian Bar Association 
• Ontario Bar Association 
• New York State Bar Association 

Korean Canadian Lawyers Association 

Representative Work 
Richard has advised on a number of major power and infrastructure developments for such 
clients as: 

Ontario Power Authority on the procurement and contract documents for the Southwest GTA 
procurement process, which resulted in the procurement of the 900 MW Oakville Generating 
Station. 

• Ontario Power Authority in its development of the Combined Heat and Power (CHP) III 
Request for Proposals in the procurement of approximately 100 MW of renewable-fuelled CHP 
projects in Ontario, including the implementation of the transmission screening evaluation 
process utilized by the OP A. 

• East Windsor Cogeneration in the development of the 84 MW East Windsor Cogeneration 
Centre in Windsor, Ontario pursuant to the Ontario Power Authority's CHP I RFP. Work 
included the negotiation and drafting of the EPC Contract, the turbine supply agreement, and the 
steam generator supply agreement. 
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• Ontario Power Authority in its development, in conjunction with the IESO, of the Program 
Rules and associated Contract for the procurement of Demand Response under the DR3 
component of the OPA's Demand Response Program . 

• Ontario Power Authority in the procurement documents for the GTA West Trafalgar RFP and 
the development and finalization of the associated Clean Energy Supply Contract, resulting in 
the combined cycle 600 MW Halton Hills Generating Station. 

• Ontario Ministry of Energy on the Renewables I Request for Proposals in the procurement of. 
10 wind power projects across Ontario totalling 395 MW under the terms of the Renewable 
Energy Supply (RES) I Contract with Ontario Electricity Financial Corporation. 

• Ontario Ministry of Energy on the Renewables II Request for Proposals in the procurement of 
eight wind power projects across Ontario totalling 955 MW under the terms ofthe RES II 
Contract with the Ontario Power Authority, ·including the development of the restricted 
transmission sub-zones in the Renewables II RFP and the review of transmission queue issues 
with the IESO. 

• Review and analysis for Hydro One of the Ontario Power Authority's discussion papers 
regarding Transmission Planning and Development for the development of the Integrated Power 
System Plan. 

• Ontario Ministry of Energy on the Renewables III Request for Proposals in the procurement 
for up to 200 MW of renewable generating facilities, that are under 20 MW in size. 

• Ontario Power Authority on 500 MW of capacity in the Samia Regional Cogeneration Plant in , 
the negotiation of the Early Mover Clean Energy Supply Contract with TransAlta Energy 
Corporation relating to the operation and supply of electricity from its generating facility. 

Ontario Power Authority on 560 MW of capacity in the Brighton Beach Generating Station in 
the negotiation of the Early Mover Clean Energy Supply Contract with Coral Energy Canada 
Inc. relating to the operation and supply of electricity from its generating facility . 

• Ontario Ministry of Energy in its Request for Proposals for 2,500 MW ofNew Clean 
Generation and Demand-side Projects for the procurement of2,235 MW of new gas-fuelled 
combined cycle generating facilities in various locations throughout Ontario under the terms of 
the Clean Energy Supply (CES) Contract, including the development of the restricted 
transmission sub-zones in the evaluation model. 
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Elliot A. Smith 

416.862.6435 
esmith@osler.com 

Education 
2004 University of Waterloo, B.A.Sc., Honours (Systems 
Design Engineering) 
2007 University of Toronto, J.D. 

Year of Call 
2008 Ontario 

Elliot Smith is an associate in the firm's Business Law Department in the Toronto office, where 
he is active in the Energy (Power) and Construction & Infrastructure Specialty Groups. Elliot 
works extensively on major infrastructure projects, providing assistance with project 
development, procurement, contract negotiation and administration issues. Elliot's practice has a 
strong emphasis on the procurement and construction of power plants, including combined heat 
and power, energy from waste, wind, solar and other renewable projects, as well as the 
development and negotiation of power and capacity purchase agreements. 

Prior to joining Osler, Elliot worked at a number of institutions involved in the deregulated 
Ontario electricity market, including Ontario Power Generation and the Independent Electricity 
System Operator. He also worked at the Ontario Power Authority, where he assisted with the 
development of a regional electricity supply plan. 

Representative Work 
Elliot has advised on a number of major power and infrastructure developments for such clients 
as: 

• Ontario Power Authority on the design, structure, consultation and documents for the 
renewable energy Feed-in Tariff Program. 

• Ontario Power Authority on Accelerated Clean Energy Supply Contract with Portlands 
Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in downtown 
Toronto. 

• Ontario Power Authority on the procurement process for a combined cycle power generation 
facility in Southwest GTA, which will include the development and finalization of an 
appropriate form of contract. 

• Pristine Power, on the ongoing construction and equipment procurement for power projects in 
Ontario. 
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Brett Ledger 

Partner, 
Litigation 
Toronto 

416.862.6687 
bledger@osler.com 

Education 
University of Windsor, LL.B. 
University of Toronto, B.A. 

Bar Admission(s) 
Ontario (1979) 

Practice Area(s): Litigation; Pensions & Benefits; Class Action 

Brett specializes in corporate and commercial litigation with an emphasis on energy, 
environmental and general corporate litigation as well as class actions and administrative 
proceedings. His practice is national in scope and he has appeared before the courts of most 
provinces in Canada and the Supreme Court of Canada. Brett acts for some of Canada's largest 
energy and national resource companies on a wide variety of litigious matters, including Atomic 
Energy of Canada, Imperial Oil and Irving Oil. He also regularly acts as litigation counsel to 
many of Canada's major corporations and pension funds and has been involved in many of the 
leading pension decisions before the courts and pension tribunals. In addition, Brett has 
instructed at Osgoode Hall Law School's Intensive Trial Advocacy Program. 

Recent Matters 

• MDS Nordion v. Atomic Energy of Canada Limited- acting for AECL in connection with 
matters relating to the MAPLE Reactors and the associated New Processing Facility in chalk 
River 

• Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) 2004 SCC 54-
pension litigation in the Supreme Court of Canada relating to partial windup and surplus. 

• Sierra Club of Canada v. Canada (Minister of Finance) 2002 SCC 41 -acting for Atomic 
Energy of Canada Limited in the Supreme Court of Canada regarding confidentiality orders 
in environmental cases. 

• 

• 

• 

• 

• 

Gencorp Canada Inc. v. Ontario (Superintendent of Pensions) (1998), 39 O.R. (3d) 38 (C.A.) 
-pension plan partial windup. 

Imperial Oil Limited v. The Nova Scotia Superintendent of Pensions et al., (1995) 126 D.L.R . 
(4th) 343 (N.S.C.A.)- pension plan partial windup. 

Smith v. Michelin North America (2008) 71 C.C.P .B. 161- Nova Scotia Court of Appeal 
decision regarding contribution holidays. 

Burke v. Hudson Bay Co. (2008) ONCA 690- Court of Appeal representative action 
regarding surplus entitlement on sale of business. 

Labrador Innuit Assn. v. Newfoundland (1077) !52 D.L.R. (4th) 50- Newfoundland Court of 
Appeal- aboriginal claims case relating to development of the Voisey's Bay Mine in 
Labrador. 
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• Citizens' Mining council of Newfoundland & Labradorv. Canada [1999] F.C.J. No. 23-
Environmental assessment case in the Federal Court regarding environmental assessment of 
mining development. 

• Hembruff v. OMERS (2005) O.A.C. 234- Ontario Court of Appeal decision regarding 
fiduciary duties of pension administrators. 

• Lacroix v CMHC (2009) 73 C.C.P.B. 224 and Lloyd v. Imperial Oil Limited (1999) 23 
C.C.P .B. 39 -counsel in Ontario and Alberta pension class actions dealing with surplus and 
plan amendments. 
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Paul Ivanoff 

Partner, 
Litigation 
Toronto 

416.862.4223 
pivanoff@osler.com 

Education 
University of New Brunswick, LL.B. 
York University, B.A. 

Bar Admission 
Ontario (1993) 

Practice Area(s): Litigation; Construction; Infrastructure 

Paul's practice involves the litigation, arbitration and mediation of disputes arising out of 
construction and infrastructure projects. He also provides contract administration advice during 
the course of completion of projects. Paul's practice covers all aspects of construction law 
including contractual disputes involving construction contracts and specifications, construction 
liens, mortgage priorities, delay claims, bidding and tendering disputes, negligence, bond claims, 
and construction trusts. He advises all project participants on disputes related to a broad range of 
construction projects including the design and construction of airport facilities, power plants, 
highways, industrial facilities, commercial buildings, civil works facilities and subways. Paul is 
certified as a Specialist in Construction Law by the Law Society of Upper Canada. 

Recent Matters 

• Greater Toronto Airports Authority in numerous claims relating to the design, construction 
and maintenance of air terminal facilities 

CH2M Hill and Veco Corporation in an Ontario action involving allegations of conspiracy, 
fraud and oppression, which focussed on the propriety of the Ontario courts assuming 
jurisdiction over the dispute 

• Stone & Webster Canada L.P. in disputes relating to the installation of Selective Catalytic 
Reduction (SCR) equipment at Ontario Power Generating Stations 

• A project owner in an action involving the construction of a co-generation power plant 

A leading engineering firm in a multi-party Ontario action involving allegations of negligence 
and breach of contract relating to the design and construction of an industrial processing 
system 

An Ontario municipality in connection with procurement advice relating to bidding and 
tendering issues · 

A nuclear technology and engineering company in a dispute relating to the supply and 
installation of equipment 

• A leading Canadian contractor in various claims and disputes relating to roadway construction 

Automobile manufacturers in various disputes relating to projects undertaken at automobile 
assembly facilities 
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Evan Thomas 

Education 
University of Toronto, J.D. 

Associate, 
Litigation 
Toronto London School of Economics, MSc. (Economics) 

University of British Columbia, B.A. (Hans.) 
416.862.4907 
elhomas@osler .com 

Practice Area(s): Litigation 

Bar Admission(s) 
Ontario (2007) 

Evan practises general corporate/commercial litigation and has experience in franchise, 
construction, privacy, insolvency, and information technology matters. He has appeared before 
the Information and Privacy Commission (Ontario) and the Ontario Superior Court of Justice 
(Civil and Commercial Lists). Prior to attending law school, Evan worked in the information 
technology sector and has an avid interest in e-discovery issues and other uses of technology in 
litigation. As an articling student, Evan was seconded to the mergers & acquisitions group at 
RBC Financial Group. 

Recent Matters 
• Various proceedings pending in Ontario related to the recovery of assets in Canada for the 

benefit of victims of a multi-billion dollar Ponzi scheme. 

• A cross-border insolvency proceeding under the Companies' Creditors Arrangements Act and 
Chapter 11 of the U.S. Bankruptcy Code. · 

• The successful response to a motion for an interlocutory injunction to restrain the termination 
of a subcontract on a $70-million information technology project. 

• The defence of an ongoing action for over $100 million in damages by a wholesaler 
following the termination of a distribution relationship. 

• The successful response to an appeal under the Municipal Freedom of Information and 
Protection of Privacy Act to the Information and Privacy Commission (Ontario). 

Publications/Events/Education 

• Regional Electricity Market Integration: A Comparative Perspective, Competition and 
Regulation in Network Industries, Volume 8 (2007) No.2 (co-authored). 

• To NotifY or Not to NotifY: Responding to Data Breach Incidents, February 2007 (co
authored with Jennifer Dolman). 

• Beyond Gridlock: The Case for Greater Integration of Regional Electricity Markets, C.D. 
Howe Institute Commentary, March 2006 (co-authored). 
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Riyaz Dattu 

Partner, 
Corporate 

Toronto 

416.862.6569 

rdattu@osler.com 

Education 

Osgoode Hall Law School, LL.M. 

University of Toronto, LL.B. 

Bar Admission(s) 

Ontario (1984) 

Practice Area(s): International Trade 

Riyaz advises multinational and domestic businesses on international trade policy and 
investment matters, international trade strategies and market-access concerns. On international 
trade regulations, he advises on all aspects of economic sanctions, export and import controls, 
national security, anti-bribery laws, government procurement, customs laws, transfer pricing and 
trade remedies such as anti-dumping, countervailing and safeguard measures. Riyaz also acts as 
counsel in international trade and investment disputes involving the application of trade laws and 
regulations and the enforcement of treaties. He has acted as counsel from the time of the very 
earliest WTO disputes concerning Canada, and the first two investment arbitrations under 
Canada's bilateral investment promotion and protection treaties. During his more than 25 years 
of practice, Riyaz has advised and represented leading businesses in a full range of industry 
sectors. 

Recent Matters 
Riyaz has been counsel in more than 50 Canadian and international trade remedies proceedings 
(and one-third of all initial investigations commenced since 1992 under Canada's trade remedies 
laws), 13 challenges under Chapter 19 ofNAFTA and the Canada-United States Free Trade 
Agreement (including one-half of all Canadian proceedings under NAFTA that were completed) 
and in excess of 40 proceedings before the Federal Court of Canada. He has acted in most of the 
significant trade remedies cases litigated in Canada, and has also argued landmark cases before 
NAFTA Panels and the Federal Court of Canada. 
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Aleksandar Kojic 

From: 
Serit: 
To: 

Michael Killeavy 
October 26, 201 0 1 0:41 AM 
Deborah Langelaan 

Subject: Requests for Submissions - Litigation Counsel ..... 
Attachments: Request For Submissions- Litigation Counsel 20 Oct 2010- TCE.pdf; Request For 

Submissions - Litigation Counsel 20 Oct 2010 - · . Matter Description -
TCE.pdf; Matter Description - If 

Importance: High 

Categories: Orange Categor; 

Deb, 

Here are the issued Request for Submission documents. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeaw@powerauthority.on.ca 
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ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Legal Services - Litigation Counsel 

CONFIDENTIAL 

Services Reauired 

The Ontario Power Authority ("OPA'') is seeking Ontario counsel to assist it in defending potential actions 
against it by a contract counterparty, TransCanada Energy Ltd. 

Background 

The OPA was established under the Electricity Act, 1998, S.O. 1998, c.15, Schad. A and began 
operations in January 2005. A non-profit corporation without share capital, the OPA reports to the 
Ontario Legislative Assembly through the Minister of Energy and Infrastructure and is licensed and 
regulated by the Ontario Energy Board. The OPA's mandate is to ensure an adequate, long-term supply 
of electricity for Ontario. Further information regarding OPA, may be found at the following site: 
http://www.powerauthority.on.ca/ 

The OPA is currently managing over 16,000 MWof electricity generation contracts, which include large
scale gas-fired generation and hydropower contracts, as well as smaller-scale Feed-in Tariff and 
Renewable Energy Standard Offer Program ("RESOP") contracts. 

Scope of Services and Qualifications 

The retained counsel (the "Litigation Counsel") will be required to provide advice on managing this 
dispute to avoid litigation, or to defend actions to protect the interests of the ratepayer if they are 
commenced against the OPA (the "Services"). 

Counsel must demonstrate an ability to provide strong litigation advice in relation to managing the 
disputes and defending claims made against the OPA, must have a strong working knowledge of the 
electricity sector in Ontario, and electricity generating contracts (both contingent support payment and 
power purchase agreements). Knowledge of the OPA's electricity generation contracts will be considered 
an asset. 

It is imperative that your firm consider and identify the nature of any potential conflict of interest your firm 
might have in providing the requested services to the OPA. 

Given the confidential nature of this matter, please use discretion when completing your conflicts search. 
Discuss fully any conflicts of interest, actual or potential, which might arise in connection with your firm's 
involvement with the OPA. 

We understand that you may require additional information with respectto the potential litigation matter in 
order to prepare your submission. Additional information is available upon your request (together with 



your confirmation that you have completed conflict searches and not identified any conflicts which would 
preclude you from acting in connection with the matter for which you are seeking additional information). 

Please note that counsel for generation procurements, contract management, and for regulatory hearing 
work is not being retained pursuant to this Request for Submissions. Counsel for generation 
procurements, contract management and regulatory hearing work will be retained if, and as, needed 
pursuant to a separate process. 

Term of Retainer 

The term of the retainer will be for a period of 12 months and will be extended, as needed, upon written 
notice. Retainers will be non-exclusive. The OPA may terminate the retainer at any time, in its sole 
discretion, upon written notice. 

Submission Request 

If you wish to be considered to provide the above-noted services, please submit the following, preferably 
not later than 5:00:00 pm on 25 October 2010: 

A. Description of background and qualifications: 

1. Describe the names of the partners and associates you would expect to assign to the 
Services, describe the expected services to be provided by each lawyer and provide their 
resumes. If your firm has multiple offices and you anticipate drawing on the expertise of 
lawyers not located in Toronto, please identify the jurisdiction in which such lawyers are 
located. Please identify the partner who will be in charge of the retainer for your firm; 

2. Describe your firm's relevant experience, including a brief summary of any notable 
litigations, .issues and/or matters or cases handled by your firm which you feel 
demonstrate the nature and extent of your firm's expertise; 

B. Cost: 

If your firm believes that a conflict of interest might arise, please describe how such 
conflict would be resolved. 

1. State the rates at which the services of partners, associates and non-lawyer law clerks, 
paralegals or other paraprofessionals would be provided to the OPA. Include: 

a. For each lawyer whose resume is provided, the rate you propose to charge the OPA. 

b. For each applicable category of billable, non-lawyer personnel including law clerk, 
paralegal or other paraprofessional, the rate you propose to charge the OPA. 

c. A schedule of all out-of-pocket disbursements which you anticipate will result in a 
charge to the OPA and the rate for each. Note that the OPA expects that 
disbursements will be charged at the firm's actual out-of-pocket cost, without mark
up. 

2. In addition, you may propose any alternative fee structure deemed appropriate la§..g 
supplement to the fees requested above. 
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In setting forth its qualifications, each law firm should provide, in concise but adequate detail, the 
information sought above. Responses should not exceed 20 single-sided pages (including resumes) and 
should be prepared on 8 % x 11-inch paper using at least 12 point type with margins of no less than one
inch. 

The OPA may follow-up with requests for additional information (for example, references) and may wish 
to interview candidates. 

This request for submissions is a non-binding invitation to submit a response for consideration. This 
request does not create, and should not be construed as creating, any contractual relations or obligations 
between the OPA and any candidate. 

Submissions can be made by email to the email address given below. 

Selection Timing 

The OPA expects to complete its selection process not later than 29 October 2010, however, this timing 
may be subject to change. 

Questions and Submissions 

Questions and submissions should be directed to: 

Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1 T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeaw@powerauthority.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your submission. 
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ONTARIO POWER AUTHORITY 

REQUEST FOR SUBMISSIONS 

Matter Description 

Legal Services - Litigation Counsel 

CONFIDENTIAL 

On 9 October 2009 the Ontario Power Authority ("OPA") and TransCanada Energy Ltd. ("TransCanada") 
entered into the Southwest GTA Clean Energy Supply Contract (the 'Contract). On 7 October 2010, the 
province announced that the Contract was cancelled. The OPA may be exposed to potential liability from 
TransCanada as a result of this cancellation of the Contract by the province. No action has yet been 
commenced by TransCanada. The OPA and TransCanada have had several preliminary meetings to 
discuss the cancellation of the Contract, including costs incurred to date by Transcanada. 

Questions 

Questions should be directed to: 

Michael Killeavy 
Director, Contract Management 
.Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6288 
Fax: 416-969-6071 
Email: michael.killeaw@powerauthoritv.on.ca 

Please reference: Legal Services- Litigation Counsel (TransCanada Energy Ltd.) in your question. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 27,2010 1:21 PM 
Deborah Langelaan 

Attachments: TCE Cambridge Site 27 Oct 2010.ppt 

Deb, 

I took the .pdf and free~hand sketched the site boundary into Google Earth. I think it looks alright. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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·Site Information 

• TransCanada Energy ("TCE") has a potential site for 
gas-fired generation in Cambridge. It is located in the 
community of Preston. 

• The site consists of the lands fronting Eagle Street North 
Cambridge, Ontario consisting of Lots 21 and 22, 
Registrar's Complied plan 1364 and Block 23, Plan 1427 
City of Cambridge, Province of Oantario. 

• The municipal address is 475 Witmer St. Cambridge. 
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Site Information 

· •• Distance to closest resident (from facility equipment) is 
approximately 300 m. 

• Distance to closest school (from facility equipment) is . · 
. approximately 4 75 m. 

·.· • Proximity to Grand River is approximately 1.5 miles-· · ·. · 
The site would be in the lands granted under the 
Haldimand Proclamation. 

ONTARIO I 
POWERAUTHORITY (/1 



a. 
ftS 
:E 
Cl) ... ·-en --

--



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 27, 2010 1:33PM 
Deborah Langelaan 

Subject: 
Attachments: 

Revised Presentation - TCE Cambridge Site 
TCE Cambridge Site 27 Oct 201 O.ppt 

Importance: High 

Here is a revised presentation showing the school location. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416c969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthority.on.ca 
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Site Information 

• TransCanada Energy ("TCE") has a potential site for 
gas-fired generation in Cambridge. It is located in the 
community of Preston. 

• The site consists of the lands fronting Eagle Street North 
Cambridge, Ontario consisting of Lots 21 and 22, 
Registrar's Complied plan 1364 and Block 23, Plan 1427 
City of Cambridge, Province of Ontario . 

. • The municipal address is 475 Witmer St. Cambridge. 
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··· Site Information 
;\: 

• Distance to closest resident (from facility equipment) is 
approximately 300 m. 

•· ·· · 
1 

•· Distance to closest school (from facility equipment) is 
approximately 4 75 m. 

• Proximity to Grand River is approximately 1.5 miles -
The site would be in the lands granted under the 
Haldimand Proclamation. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 27, 2010 1:59 PM 
Deborah Langelaan 

Subject: 
Attachments: 

REVISED TCE KW Site Presentation .... 
TCE Cambridge Site 27 Oct 2010.ppt 

Importance: High 

I added in the information you gave me, except the political stuff. Thx 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 
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Site Information 

• TransCanada Energy ("TCE") has a potential site for 
gas-fired generation in Cambridge. It is located in the 
community of Preston. 

• The site is 50 acres in size and the existing zoning 
permits construction of generation. 

• Union Gas will need to build gas infrastructure to supply 
gas to the site. 
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Site Information 

• The site consists of the lands fronting Eagle Street North 
Cambridge, Ontario consisting of Lots 21 and 22, 
Registrar's Complied plan 1364 and Block 23, Plan 1427 
City of Cambridge, Province of Ontario. 

• The municipal address is 475 Witmer St. Cambridge. 

2!1~~ 
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Site Information 

• Distance to closest resident (from facility equipment) is 
approximately 300 m. 

• Distance to closest school (from facility equipment) is 
approximately 475 m. 

• Proximity to Grand River is approximately 1.5 miles -
The site would be in the lands granted under the 
Haldimand Proclamation. 

2!,1'~~ 





Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
October 28, 2010 10:48 AM 
Ziyaad Mia; Deborah Langelaan 
Yvonne Cuellar 

Subject: 
Attachments: 

Litigation Counsel- Request for Submissions Evaluation -Team Consolidation ... 
Team -Litigation Counsel -Eva I Grid v1 26 oct 201 O.xls 

Importance: High 

Categories: Orange Category 

Ziyaad and Deb, 

Attached is the team consolidation of our consensus scoring. Can you please review this and let me know if it accurately 
reflects our meeting held earlier today? · 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavy@powerauthority.on.ca 

_ _:::_· ___ =.::..=·-_·=··--==·=--~---_--- ------
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Request for Submissions - Litigation Counsel 

TransCanada Energy Matter 

Scoring Grid: 

No Response 
Poor 
Satisfactory 
Good 

0.00 
0.25 
0.50 
1.00 



-----··----

o.f itS' lawyers: A&B d8monsfi-ate~ . 
y relevant to ttiis .mailer .... · 
nonstrated strong litigation 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael; 

Deborah Langelaan 
October28, 201011:47 AM 
Michael Killeavy 
TCE Sunk Costs - Confidetial 
Sunk Costs.xls 

I used the spreadsheet TCE provided the OPA at our first meeting to form the basis ofthe costs. 

With respect to the question regarding MPS providing a credit to TCE to apply against future purchses: 
-during our meeting on Oct. 19th TCE mentioned that if MPS isn't amenable to switching machines then their 

inclination is to cancel the gas turbine order altogether 
-during our conference call on Oct. 26th TCE advised the OPA that during their face-to-face meeting with MPS they 

priority would be to seek a 60 day no harm contract suspension and if MPS not amenable to this then they will want to 
cancel the gas turbine order but will confer with OPA before making their final decision. 

Deb 

. ~ -.- - -

-· ·.·. ·-·· 
. ·- ·······---··- ·' -··-"",--;- . (" 
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Oakville Generating Station 
Estimation of Sunk Costs ($MM) 

Based on Preliminary Estimates Provided by TransCanada Energy on October 19, 2010 

' 
·•. pescription of Costs 

Paid to end of Forecast to end of 
If MPS Gas Turbines 

(· 
September 2010 · Oc~ober 2010 Cancelled by end. of 

October 2010 
Equipment* 26.5 42.0 93.0 
EPC 4.0 4.0 4.0 
Internal 14.0 15.0 16.0 
Land** 9.0 9.0 14.0 
Other 0.5 0.5 0.5 
IDC 3.0 3.0 3.5 
Total 57.0 73.5 131.0 

*MPS Agreement requires $20MM milestone pymt. end of Oct., ratcheted cancellation pymts. are 5%- 15% per month of total cost ($180MM) 
**Ford land costs could range between $9MM & $56MM 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
October 28, 2010 11:53 AM 
Michael Lyle 

Subject: 
Attachments: 

FW: TCE Sunk Costs - Confidetial 
Sunk Costs.xls 

Mike, 

Here's the information on sunk costs and turbine credits. I have a call in with regard to the approvals at the K-W site. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael.killeavv@powerauthority.on.ca 

From: Deborah Langelaan 
Sent: October 28, 2010 11:47 AM 
To: Michael Killeavy 
Subject: TCE Sunk Costs - Confidetial 

Michael; 

I used the spreadsheet TCE provided the OPA at our first meeting to form the basis of the costs. 

With respect to the question regarding MPS providing a credit to TCE to apply against future purchses: 
-during our meeting on Oct. 19th TCE mentioned that if MPS isn't amenable to switching machines then their 

inclination is to cancel the gas turbine order altogether 
-during our conference call on Oct. 26th TCE advised the OPA that during their face-to-face meeting with MPS they 

priority would be to seek a 60 day no harm contract suspension and if MPS not amenable to this then they will want to 
cancel the gas turbine order but will confer with OPA before making their final decision. 

Deb 

1 



Oakville Generating Station 
Estimation of Sunk Costs ($MM) 

Based on Preliminary Estimates Provided by TransCanada Energy on October 19, 2010 

Description of Costs 
Paid to end of Forecast to end of If MPS Gas Turbines 

September 2010 October 2010 
Cancelled by end of 

October 201 o 
Equipment* 26.5 42.0 93.0 
EPC 4.0 4.0 4.0 
Internal 14.0 15.0 16.0 
Land** 9.0 9.0 14.0 
Other 0.5 0.5 0.5 
IDC 3.0 3.0 3.5 
~I 57.0 73.5 131.0 

*MPS Agreement requires $20MM milestone pymt. end of Oct., ratcheted cancellation pymts. are 5% - 15% per month of total cost ($180MM) 
**Ford land costs could range between $9MM & $56MM 



Aleksandar Kojic 

From: 
Sent: 
To.: 

Michael Killeavy 
October 29, 2010 1 0:11 AM 
Susan Kennedy 

Cc: Deborah Langelaan; Derek Leung 
Subject: FW: Draft Engagement Letter for SWGTA TEC Matter 
Attachments: Engagement Letter- OPA.pdf; OslerCiientServiceTerms.pdf; 4882838_ 4.pdf 

Importance: High 

Susan, 

Could you please review the attached draft retainer letter from Osier for the TCE matter? The rates in the table match 
what was in the response we received from them (attached). 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
416-969-6288 (voice) 
416-969-6071 (fax) 
416-520-9788 (cell) 
michael. killeavv@powerauthority. on. ca 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: October 29, 2010 9:32AM 
To: Michael Killeavy 
Subject: Draft Engagement Letter for SWGTA TEC Matter 

Michael, 

As requested, please find enclosed a draft engagement letter for the SWGTA TCE matter. Please let me know 
if you have any comments on it. 

Thanks, Rocco 

OSLER 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

1 



osler.com 

--·-•**************-*****"******"*******---****** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

····--···--·---********"************** ___ _ 
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October 29,2010 

SENT BY COURIER 

Mr. Michael Killeavy 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, ON M5H 1 T1 

Dear Mr. Killeavy: 

Rocco Sebastiana 
Direct Dial: 416.862.5859 
rsebastiano@osler .com 
Our MatterN umber. • 

Thank you for retaining Osler, Hoskin & Harcourt LLP ("Osler") to provide legal 
services to you in connection with the Request for Submissions regarding litigation 
counsel in defending potential actions against the OPA by TransCanada Energy Ltd. I 
will have primary responsibility for seeing that your legal needs are met, will supervise 
all legal work in connection with this retainer and determine appropriate additional 
staffmg. For your record keeping purposes, the file name we have assigned to this matter 
is [Cancellation of Southwest GTA CES Contract with TransCanada Energy Ltd.] 
and the file number is •. 

We are pleased you have retained us to assist with this matter, and would like to take this 
opportunity to confirm further details of the engagement. Please refer to our Client 
Service Terms for additional standard information about our role, how we staff 
engagements, fees and disbursements and other terms that will apply to this and any 
matter in which you engage us. We have agreed to the following amendments to the 
Client Service Terms: 

(1) In the second paragraph of Section 2- Scope of Our Role, the frrst sentence shall 
be amended to read: "Our role is to provide legal advice and legal services to you 
commensurate with the highest standards of professional practice and at all times, 
in accordance with the requirements of the Law Society ofUpper Canada.". 

(2) In the second paragraph of Section 4 - Fees and Disbursements, with respect to 
factors 1 through 5, we agree that our fmal fee shall not be increased above our 
hourly rates on account of these factors without the OPA's prior consent. 

A copy of our standard Client Service Terms is attached. The terms of this letter take 
precedence over the Client Service Terms to the extent of any inconsistency. 

TCiR_P2Z:489JSSJ.l 
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1. Conflicts 

We have conducted a review of our records to confirm that representing you in this 
matter will not create a legal conflict· with the interests of any of our other existing 
clients. 

2. Fees 

Our fees are generally based upon the time spent by lawyers and other legal professionals 
on your behalf and are charged at hourly rates. Our hourly rates are adjusted periodically 
to reflect experience, capability and seniority of our professionals, as well as general 
economic factors. The names and current billing rates for some of the legal professionals 
expected to work on this matter are set forth in a list attached to this letter. 

3. Term 

We agree with you that the term of the retainer will be for a period of 12 months (which 
may be extended, as needed, upon written notice by you), irnless terminated in 
accordance with Section 9 of the Client Service Terms. 

If you have any concerns regarding our representation of you or the terms of our 
engagement, please contact me. 

Yours very truly, 

Rocco Sebastiana 
RMS/lh 

Attachments 
c: Michael Lyle, General Counsel, OPA 

TOR_P2Z:4393883.1 



PRINCIPLE LA WYERS AND HOURLY RATES 

J,awyer H!!nrl;\; Bat!: (21!1 I!) 
Rocco Sebastiano $750.00 

Richard Wong $600.00 

Elliot Smith $365.00 

Brett Ledger $900.00 

Paul Ivanoff $650.00 

Evan Thomas $405.00 

RiyazDattu $775.00 

TOR_P2Z:4893883.1 



Osler, Hoskin & Harcourt LLP 

Client Service Terms OSLER 
Thank you for choosing Osler, Hoskin & Harcourt LLP to act as your counsel 

These standard client service terms will apply to any matter in which you engage us. These standard terms are subject to any other terms that may be 
agreed upon between you and Osler, Hoskin & Harcourt LLP. 

We look forward to working with you. 

1. Your Service Team 
An Osler partner will be assigned to take primary responsibility for 
seeing that your legal needs are met and for supervising all legal work 
we undertake on your behalf. The responsible partner will also 
determine the appropriate additional staffing for each matter you 
entrust to us. Lawyers and other legal professionals will be assigned to 
assist with each matter on the basis of their experience and expertise, 
the nature and scope of the issues and the time constraints imposed by 
the situation. 

In Canada, Osler has offices in Calgary, Toronto, Ottawa and 
Montreal. In the United States, Osler has an office in New York. The 
Canadian and US offices are operated by closely affiliated partnerships 
that share information,. expertise and database systems to enhance 
client service. From time to time, legal professionals located in offices 
other than the office primarily working with you may be assigned to 
assist. When we refer to "Osler" we are referring to both of these 
partnerships and all of these offices, and when we refer to an "Osler 
partner" or "Osler lawyers" we are referring to lawyers in any of fuese 
offices. All Osler lawyers are bound by obligations to protect client 
confidentiality and solicitor-client or attorney-client privilege under 
applicable law. 

In addition, please note that certain specialized areas of law, such as 
tax law, are complex and constantly changing, and often involve sub
specialty areas in which Osler lawyers have worked to develop in
depth expertise. As a result, the individuals engaged in resolving a 
specific legal matter may find it useful to consult with other Osler 
lawyers and other legal professionals regarding particular issues. We 
have found that drawing upon the expertise of colleagues, when 
appropriate, enables us to provide a higher quality of advice at a lower 
cost to you than strictly limiting the number of individuals involved in 
a particular matter. 

We are always pleased to discuss the staffing of a particular 
transaction or other matter with you. 

2. Scope of Our Role 
The scope of our role for each specific matter you entrust to us will be 
confirmed in continued communications between us as work 
progresses. We will not expand the scope of our engagement without 
instructions from you. In particular, we will not advise you in respect 
of the tax aspects of a matter unless it is spe~cally agreed that tax 
serviceS will be included in the engagement 

Our role is to provide legal advice and legal services to you. Although 
we will use every effort to help you achieve your financial and 
business objectives for any transaction or other matter, you should rely 
on your internal .experts or other external advisors for financial and 
business advice. 

We will accept instructions from anyone within your organization who 
has apparent authority in connection with the matter at hand, unless 
yQu. instplct Us Otherwise.-. _ . 

3. How We Manage Conflicts 
We have clients who rely upon us for general representation and 
clients to whom we provide representation regarding discrete matters. 
It is possible that an adverse relationship may exist or may develop in 
the future between you and another of our clients. 

In retaining us, you consent and agree that we may represent other 
clients (some of whom may be engaged in business activities 
competitive to yours) on matters that may be considered adverse to 
you or your interests, so long as we have not been engaged by you on 
the specific matter for which the other client seeks representation. 
Furthermore, you agree that you will not assert that our representation 
of you constitutes a basis for disqualifying us from representing 
another client in any such matter. 

However, be assured that we have comprehensive policies and 
procedures in place for the creation and maintenance of "ethical 
walls", when required, between Osler lawyers representing clients 
whose matters may be adverse in interest In common with our 
treatment of the confidential information of all of our clients, at no 
time will any of your confidential information Qe disclosed to or used 
for the benefit of any other client 

You may wish to obtain independent legal advice as to the 
implications of your agreement to these terms. 

4. Fees and Disbursements 
Our fees are generally based on the time sPent by lawyers and others 
on your behalf, and are charged at hourly rates. Our hourly rates are 
adjusted periodically to reflect experience, capability and seniority of 
9ur professionals and staff, as well as general economic factors. At 
your request, the responsible partner may provide you with more 
specific details on our rates. 

Although time expended is a significant factor in determining our fees, 
there may be circumstances in which our final fee takes into account 
other factors, including: 

1. The experience, reputation and abilities of those rendering 
our services; 

2. The amount at issue; 

3. Particularly favourable results obtained; 

4. Time limitations imposed by you or by the circumstances of 
the matter; and 

5. Whether working on the matter will preclude or limit us 
from reridering services to other clients. 

Our fees v.nJl not be affected by the failure of a transaction to be 
completed. 

Generally our accounts are issued monthly. All Of our accounts are due 
and payable on receipt Han account is not paid within 30 days, we 
ni'af ch<lrge interest at an annual rate in acc<?!dance with the rules that 



Osler, Hoskin & Harcourt LLP 

govern the professional conduct of lawyers, from the date the account 
is issued until the date paid. 

In addition to our professional fees, our accounts will include 
disbursements incurred by us on your behalf, such as long-distance 
telephone charges, photocopying and facsimile charges; charges for 
courier, messenger and other communication services; computer 
database access; charges for legal research; travel expenses; necessary 
non-legal staff overtime incurred on your behalf; postage; filing fees 
paid to government agencies; and other out-of-pocket costs incurred 
on your behalf. For larger disbursements, we may seek funds from you 
in advance or forward invoices to you for direct payment 

You will be responsible for payment of the fees and disbursements of 
other law firms retained by us on your behalf to provide advice on the 
laws of other jurisdictions. Also, the fees and disbursements of experts 
or other third-party service providers retained by us on your behalf 
will be your responsibility. These experts' or other service providers' 
fees and disbursements may be billed to you directly, or we may 
forward their invoices to you for direct payment by you to them. 

5. Limited Liability Partnership 
Osler is a registered limited liability partnership (LLP) (in Ontario and 
New York, respectively). A partner in an LLP is not personally liable 
for any debts, obligations or liabilities of the LLP that arise from any 
negligent act or omission by another partner or by any person under 
that other partner's direct supervision or control Partners of an LLP 
are personally liable only for their own actions and omissions, and for 
the actions and omissions of those they directly supervise or control. 

6. Privacy 
In the course of acting for you, you may disclose to us (and we may 
collect, use and disclose) personal information that is subject to 
applicable privacy protection laws. We will collect, use or disclose that 
personal information for the sole purpose of providing our services to 
you. You can review a copy of our Privacy Statement on osler.com, or 
contact a member of your legal service team. 

7. Our Client and Our Reporting Obligations 
When we are engaged to act on behalf of an organization, our 
obligations are to that organization and not the directors, officers, 
employees or other agents who retain us and provide us with 
instructions or to whom we may provide advice. In accordance with 
the rules that govern the professional conduct of lawyers, if we have 
any evidence of wrong-doing by or on behalf of the organization, or 
any officer, director, employee or agent of the organization, we may be 
obligated to report the wrong-doing to appropriate senior officers or 
directors of the organization. 

8. Electronic Communications 
We will communicate with you and provide documents to you 
through various forms of electronic communications, including email 
through the public Internet. You may also correspond or provide 
documents to us through electronic means. Those electronic 
communications may contain information or documents that are 
confidential or p~vileged, unless you instruct us not to send such 
information or documents electronically. 

There is a risk that any such electronic communications may be 
intercepted or interfered with by third parties or may contain 
computer viruses. In addition, we employ filtering techniques (e.g., 

anti-spam software) which might interfere with the timely delivery of 
electronic communications you send to us. Neither of us will be 
responsible to the other, or have any liability for any actions of any 
third parties, with respect to electronic communications either of us 
might send the other, or for any delay or non-delivery, or other 
damage caused in connection with an electronic communication. 

If you would prefer that any correspondence or documents sent to you 
be transmitted with a greater degree of certainty or protection (e.g., 
encryption), please let us know. In addition, if you have any concerns 
or doubts about the authenticity or timing of any electronic 
communication purportedly sent by us, please contact us immediately. 

9. Termination 
You may tenninate your engagement of us for any reason by giving us 
written notice to that effect. On such termination, all unpaid legal fees 
and disbursements become immediately due and payable, whether or 
not an account for them has yet been issued. 

We may stop performing legal services and terminate our legal 
representation of you for any reason in accordance with the rules that 
govern the professional conduct of lawyers, including for 
unanticipated conflicts of interest or unpaid legal fees and 
disbursements. 

Unless our engagement has been previously terminated, our 
representation of you will cease upon the issuance by us of our final 
account for services to you. If, upon termination or completion of a 
matter, you wish to have any documentation returned to you, please 
advise us. Otherwise, any documentation that you have provided to us 
and the work product completed for you will be dealt with in 
accordance with our records retention program. Please note that for 
various reasons, including the minimization of unnecessary storage 
expenses, we reserve the right to destroy or dispose of this 
documentation. 

After completing any particular matter, changes may occur in the 
applicable laws or regulations, or their interpretation, that could affect 
your current or future rights, obligations and liabilities. We have no 
continuing obligation to advise you with respect to future legal 
developments, unless we are specifically engaged to do so after the 
completion of the matter at hand. 

10. Governing Law and Arbitration 
The terms of our engagement by you will be governed by the l~ws 
applicable in the jurisdiction in which the partner responsible for your 
matter works. 

To the extent that any services are provided to you from the Osler New 
York office, and a dispute arises relating to our fees, you may have the 
right to arbitration to resolve the dispute pursuant to Part 137 of the 
Rules of the Chief Administrator of the Courts of New York, a copy of 
which will be provided to you upon request. 

11. For More Information 
The foregoing will be the agreed terms of service between us as we 
continue to work together unless, as mentioned above, they become 
subject to any other terms that we may agree upon. 

If you have any questions or concerns regarding our work on your 
behalf or the terms of Our engagement, please feel free, at any time, to 
contact the partner responsible for our relationship with you. 



Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX lBS 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

October 25,2010 

Confidential 

Delivered by Email 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H1T1 

Attention: Michael Killeavy 

Dear Mr. Killeavy: 

OSLER 
Rocco Sebastiana 
Direct Dial: 416.862.5859 
rsebastiano@osler.com 

Legal Services - Litigation Counsel (TransCanada Energy Ltd.) 

On behalf of Osler, Hoskin & Harcourt LLP (Osler), thank you for inviting us to 
respond to the Request for Submissions from the Ontario Power Authority 
(OP A) for legal services to provide advice to the OP A on managing the dispute 
with TransCanada Energy Ltd. to avoid litigation, and if necessary to defend any 
actions against the OPA to protect the interests of the ratepayer. 

We would welcome the opportunity to continue to build on our current 
relationship with the OPA by working with you on this matter. We look forward 
to discussing this mandate further with you, and invite you to call me at (416) 
862-5859 if you require any additional information. 

Yours very truly, 

Rocco Sebastiane 
RMS:es 

Attachments 

TOR_P2Z:4882838.4 osler.corh 
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LEGAL SERVICES TO 

THE ONTARIO POWER AUTHORITY 
TO ADVISE THE OPA ON POTENTIAL CLAIMS BY 

TRANSCANADA ENERGY LTD. 

OCTOBER 25, 2010 
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Executive Summary 
Thank you for inviting us to respond to the Request for Submissions from the Ontario Power 
Authority (OPA) for legal services to advise the OPA on potential claims by TransCanada 
Energy Ltd. (TCE) as a result of the Government of Ontario's announcement of the intended 
cancellation of the Southwest GTA CES Contract between TCE and the OPA. We would 
welcome the opportunity to advise you on this matter and build on our current relationship with 
theOPA. 

Osler would be ideally suited to advise you on the potential claim by TCE for several reasons: 

• Osler's Litigation Department is one of the largest and most accomplished dispute resolution 
teams in Canada. Years of careful recruiting and rigorous training has allowed us to develop 
deep expertise in complex commercial and government litigation. We have provided 
litigation advice to numerous clients on extremely complex, high-stakes disputes, and have 
advised several government corporations and agencies on the cancellation of major power 
and infrastructure projects, including the OPA in the termination of the Eastern Power 
contracts for Greenfield North and Greenfield South power projects. We also successfully 
avoided potential claims by En bridge against the OPA in the termination of its participation 
in the Goreway Station project and the OPA's contract with Sithe Goreway. We are 
currently advising the OPA on potential claims by several Suppliers, including TCE, on 
recent changes to the IESO market rules and Section 1.6 of the Clean Energy Supply (CES) 
contract. The underlying contract in each such case is similar in form to the Southwest GTA 
CES Contract. We have also advised other government corporations and agencies, such as 
Atomic Energy of Canada and the Toronto Transit Commission, in the cancellation of major 
infrastructure projects by governments. In addition, we also have extensive litigation 
experience with issues of Crown and Crown agency liability as it relates to the cancellation 
of government contracts, and the potential for claims made under trade agreements such as 
under the Agreement on Internal Trade and the North American .Free Trade Agreement 
(NAFTA) as a result of government action. 

• We have a strong understanding of the electricity sector in Ontario. We have acted for the 
OPA in numerous procurements as well as sole-source negotiations, and have a strong 
understanding of the need to take into consideration the costs being passed on to the 
ratepayer while implementing the OPA's mandate. Additionally, we have also liaised 
between the OPA and the Ministry of Energy on a number of initiatives, including the 
original 2500 MW RFP, which was initiated by the Ministry and transferred to the OPA, as 
well as through the Renewable Energy Supply Integration Team (RESIT), where we worked 
with Ministry officials to ensure our direction was consistent with the Province's objectives. 
We also understand the economics of Suppliers as we have acted for successful proponents 
on the development and operation of multiple generating facilities in the Province. We 
understand the sequencing, scheduling and cost expenditure curves of a developer in building 
a combined cycle generating facility; we are also very aware of the implications of delays to 
projects (such as municipal law issues), which enables us to assist with claims analysis and 
any discounting of potential claims to account for the likelihood that the project would have 
faced insurmountable delays. 

TOR_P2Z:4882838.4 



• We would expect that at some stage, whether through negotiations or litigation, independent 
experts in damage quantification may be' involved in the resolution ofTCE's potential claim, 
Through our experience in complex commercial litigation, we have extensive expertise in 
working with independent consultants on loss quantification issues. 

• We have an unsurpassed understanding of the OPA's forms of electricity generating 
contracts, both CBS-style and power purchase agreements. We developed the original CBS
style contract with the Exhibit J calculations of Contingent Support Payments and Revenue 
Sharing Payments while acting as counsel to the Ministry of Energy (Ontario) on the 2500 
MW RFP. We have been responsible for all significant evolutions of the Exhibit J payment 
mechanism for subsequent OPA procurements, including the development of the form of 
Peaking Generation Contract, the multi-staged imputed production model in the TransAlta 
New Early Mover Clean Energy Supply (EMCES) contract, and we are presently developing 
a simplified payment mechanism based on a "Virtual Power Plant" in connection with our 
work on the Combined Heat and Power Standard Offer Program. We also developed the 
OPA's standard form of power purchase agreement for the Renewable Energy Supply (RES) 
I and RES II initiatives and acted for the OPA in the most significant evaluation to that form 
of contract in our role developing the legal documents for the Feed-in Tariff Program. 

• We acted for the OPA on the procurement in Southwest GTA which led to the awarding of 
the Southwest GTA Contract to TCE. As a result, we are intimately familiar with the 
contract itself, as well as the dynamics between the parties. If retained by the OPA, we would 
be in a position to immediately begin advising the OPA on this matter, and would not require 
the OPA to incur the time and associated expense with us coming up to speed on the 
underlying agreement. On the basis of the information provided to us to date, we believe that 
TCE may attempt to argue that the cancellation of the Southwest GTA Contract constitutes a 
"Discriminatory Action" and that the exclusion of consequential damages (including loss of 
profits) set out in Section 14.1 of the contract does not apply in such a case. 

• In addition to the above experience, there would also be significant synergies if we are 
retained for this matter as we are currently counsel to the OPA on other potential claims 
made by TCE under Section 1.6 of the Southwest GTA Contract (as well as the Halton Hills 
and the Portlands Energy Centre agreements) in respect of recent changes to the lESO market 
rules. By retaining us on this matter, we may be able to obtain a more advantageous result 
for the OPA by providing a comprehensive approach to addressing outstanding disputes with 
TCE rather than resolving each dispute individually. 

Overall, our extensive involvement in advising the OPA and private-sector developers, and our 
extensive background as described in this Proposal, will contribute significantly to our ability to 
manage the legal services on this project in a very cost efficient manner. The OPA's legal 
requirements will be best served by a client team comprising partners with the requisite industry 
expertise, supported by experienced associates who can function efficiently and at a lower cost. 

In advance offurther discussions with you under this external counsel process, we would like to 
clarify that, as is customary for such proposals, we are participating in this process on the 
understanding that: (i) our discussions will not constitute a solicitor/client relationship on this 
project unless and until we are formally retained; and (iii) in the event that you do not retain us, 
you will not allege that our participation in this process constitutes a conflict in our acting for 
another third party in relation to this project. · 
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A. Description of Background and Qualifications 

1. Proposed Team 

We propose that the core group of the client team for the project comprise Rocco Sebastiane, 
Richard Wong, and Elliot Smith as solicitors, and Brett Ledger, Paul Ivanoff and Evan Thomas, 
as litigators. We also propose to involve Riyaz Dattu, an expert in Crown liability, government 
procurement and international trade agreements, to the extent any issues on these subjects arise. 

We propose that Rocco Sebastiane will be the partner in charge of this matter. An integrated 
team of both the solicitors and the litigators would work together to provide the OPA with advice 
on th.is matter. In the early stages, we would expect the solicitors would take on a greater role, 
working closely with the litigators, and if the matter proceeded to formal dispute resolution, we 
would expect an increasing role for the litigators on the team. 

Rocco has extensive experience working with the CES-style contract as he was responsible for 
developing the form of contract for the Ministry of Energy in the 2500 MW CES RFP, and for 
leading and co-ordinating the legal services to the OPA in the negotiations and procurements for 
the GTA West Trafalgar procurement and the ACES Contract for Portlands Energy Centre. 
Richard was lead counsel on the Southwest GTA procurement, and Elliot assisted Richard in the 
procurement and has used the Southwest GTA form of contract as a precedent for other OPA 
matters, and therefore all three are extremely familiar with the contract at issue. 

Paul has experience with the CES-style form of contract as he is presently advising the OPA on 
the potential claims related to certain IESO market rule changes. In addition, Paul advised the 
OPA in successfully avoiding potential claims by En bridge in the termination of its participation 
in the Goreway Station project, and he has many years of experience with litigation related to 
construction and infrastructure projects. Brett is the former chair of our litigation (!epartment 
and is an experienced litigator who has advised on commercial disputes, including several which 
have gone to the Supreme Court of Canada. In particular, Brett has extensive litigation 
experience in the energy sector, having provided advice to clients such as Atomic Energy of 
Canada Limited, Irving Oil, and Imperial Oil on disputes and litigation relating to many major 
commercial matters and on the cancellation of certain major projects. Evan formerly worked at 
the IESO and has published a number of papers on deregulated electricity marketplaces. 

2. Relevant Experience and Notable Litigation and Transactions 

As summarized above, our experience in the following matters will be of particular advantage in 
advising the OPA on the potential claims by TCE resulting from the Government of Ontario's 
announced intention to cancel the Southwest GTA CES Contract: 

Extensive Litigation Experience 

• Litigation Experience on Behalfofthe OPA. We have advised the OPA on a number of 
disputes that had the potential to result in litigation, and have successfully avoided litigation 
in each case. We provided advice to the OPA and the Ministry of Energy on the cancellation 
of the Eastern Power contracts for Greenfield North GS and Greenfield South GS, which 
were very similar in form to the Southwest GTA Contract, as well as in threatened litigation 
by En bridge in relation to the termination of its participation in the Goreway Station project. 
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We are presently advising the OPA on potential claims being made by multiple Suppliers 
(including TCE) regarding the implications of certain IESO market rule changes and Section 
1.6 of their respective CES agreements with the OPA. We believe this most recent work is 
closely related to the potential claims by TCE as both relate to the Supplier's economics 
under the contract, which is a concept we have undertaken considerable efforts to understand 
and explore in connection with the CBS-style contracts. 

• Experience with Notable Litigation Matters. We have advised on numerous significant 
litigation matters that demonstrate the nature and extent of our expertise in advising the OPA 
in any potential claim by TCE. In particular, we have advised clients on legal issues and 
claims relating to the cancellation of major energy and infrastructure projects. A few 
examples of this experience include acting for: 

o Atomic Energy of Canada (AECL) in a mediation with MDS Inc. and its subsidiary 
MDS Nordion (MDS) on issues related to the construction, commissioning and 
operation of the cancelled MAPLE reactors and associated New Processing Facility 
(NPF) in Chalk River, Ontario. MDS is seeking to recover an amount in excess of 
$300 million relating to such claims. 

o AECL in the claims arising from Ontario Power Generation (OPG) the cost-overruns 
and partial cancellation of the Pickering A Return to Service project. 

o Bruce Power in a mediation with British Energy· for a breach of warranty claim 
related to the condition of the Unit 8 steam generators. The amount in dispute is 
approximately $100 million. 

o The Toronto Transit Commission (TTC) on claims by contractors and suppliers 
relating to the cancellation of the Eglin ton Subway by the Province of Ontario. The 
TIC was required to negotiate the termination of several of the key construction and 
equipment supply contracts and defend potential claims relating thereto. 

o Veco Corporation in a $500 million action by Nelson Barbados against Veco, the 
Country of Barbados, the Attorney General of Barbados and others involving 
allegations of improper denial and altering of government approvals on a major 
infrastructure development. 

• Experience with Crown Liability and Trade Agreements. A govemment,initiated 
cancellation of a contract of this nature has the potential to trigger the application of Crown 
liability, and if TCE has any major US shareholders, a claim may also be initiated under the 
North American Free Trade Agreement (NAFTA). Osler lawyers have acted in more 
international trade litigation matters than any other Canadian firm, and have extensive 
experience with dispute resolution panels including under NAFTA. We also have extensive 
experience advising both the Crown and private parties on issues of Crown liability. 

• Other Commercial Litigation Experience. We have provided advice to clients on a number 
of complex litigation matters, including the Greater Toronto Airports Authority, on a number 
of commercial and construction disputes arising out of the New Terminal Development 
Project and the redevelopment of Terminal 3 at Pearson International Airport. We advised 
the TIC on several claims arising from the development and construction of the Sheppard 
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Subway, including a claim for $43 million on the Don Mills Station. Other significant 
litigation retainers include advising IncoN oisey's Bay Nickel Company on the termination of 
a supply contract for business-critical equipment, and the recovery of the equipment, in the 
context of significant delay costs, and also on deficiencies in the design of a conveyor 
system; and advising Stone & Webster Canada L.P. on disputes relating to construction at the 

) Lambton and Nanticoke Power Generating Stations. 

Strong Understanding of the Electricity Sector in Ontario 

• Having advised the OPA on the EMCES Contracts, the GTA West Trafalgar Contract, the 
Hydroelectric Energy Supply Agreement, Portlands, Goreway, RESOP, the Feed-in Tariff 
Program, CHP III, the Southwest GTA Contract, the Peaking Generation Contract and the 
Government of Ontario on the RES I and II RFPs and the 2,500 MW RFP, as well as our 
work for generators including Pristine Power who submitted a successful proposal for a 
combined heat and power contract under the OPA's CHP I procurement process and a simple 
cycle peaking generating facility under the OPA's Northern York Region procurement 
process, we will bring to bear our considerable understanding of the current electricity 
marketplace and our in-depth knowledge of the various forms of contracts currently in use in 
the Ontario electricity market. 

Not only do we understand the commercial and legal risk allocations between the Buyer and 
Supplier under these contracts (including such issues as the payment mechanisms and 
formulas in Exhibit J of the CBS, EMCES, ACES, and other related contracts, the 
development and operational covenants, as well as the force majeure, damages and 
discriminatory action provisions), but we also understand the policy framework and 
rationales underlying the formulation of such provisions and have a practical sense of the 
appropriateness of such provisions in light of the state of the generation development 
industry and the OPA's role under the contracts for such developments. 

Unsurpassed Knowledge of the OPA 's Electricity Generating Contracts 

• Development of the CES Contract. In our role as counsel to the Ministry of Energy 
(Ontario), we developed the original Clean Energy Supply (CES)-style contract for the 2,500 
MW RFP. As counsel to the OPA on the Goreway and Portlands Projects, we enhanced the 
CBS Contract through the development of the Accelerated Clean Energy Supply Contract 
(ACES Contract), which incorporated the requirement to implement a simple cycle mode of 
operation prior to achieving the combined cycle mode of operation. We subsequently 
developed the GTA West Trafalgar form of CBS-style contract, which we were then retained 
to adapt into a Peaking Generation Contract, which was used by the OPA for the Northern 
York Region procurement. We adapted this contract for the Southwest GTA procurement, 
and have subsequently made further revisions to this form of contract to develop the new 
EMCES contracts and the pending Combined Heat and Power Standard Offer Program 
(CHPSOP) form of contract. As a result of this extensive experience with the CBS-style 
contract, we thoroughly understand the entire contract, and in particular, the economics 
contemplated by Exhibit J, and can leverage this understanding in any negotiations we 
undertake with TCE, 
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General Electricity Industry Expertise 

A summary of our representative matters and project work most relevant to the work that will 
likely be required in connection with the defense of any possible claims by TCE is set out below. 
As well, we encourage you to contact Kevin Dick, Richard Duffy and Barbara Ellard who are 
very familiar with our experience and the quality of our legal services. 

Representative Litigation and Project Matters 

Relevant litigation and project related matters in which our lawyers have advised clients on 
major power and infrastructure projects, include: 

• Atomic Energy of Canada (AECL). Our lawyers have advised AECL on numerous 
matters, including: 

o Claims relating to the Cancellation of MAPLE Reactors- We advised AECL in a 
mediation with MDS Inc. and its subsidiary MDS Nordion (MDS) on issues related to 
the construction, commissioning and operation of the cancelled MAPLE reactors and 
associated New Processing Facility (NPF) in Chalk River, Ontario. MDS is seeking 
to recover an amount in excess of $300 million relating to such claims. 

o Pickering A Restart Project- We advised AECL in the claims arising from Ontario 
Power Generation (OPG) the cost-overruns and partial cancellation of the Pickering 
A Return to Service project. 

• Bruce Power Limited Partnership- We are acting for Bruce Power in a mediation with 
British Energy for a breach of warranty claim related to the condition of the Unit 8 steam 
generators. The amount in dispute is approximately $100 million. 

• Toronto Transit Commission -We advised the Toronto Transit Commission (TIC) on 
claims by contractors, equipment and material suppliers relating to the cancellation of the 
Eglinton Subway by the Province of Ontario. The TIC was required to negotiate the 
termination of several of the key construction and supply contracts and defend potential 
claims relating thereto. 

• Veco Corporation -We advised Veco Corporation (Veco) in a $500 million action by 
Nelson Barbados against Veco, the Country of Barbados, the Attorney General of Barbados 
and others involving allegations of improper denial and altering of government approvals on 
a major infrastructure development. 

• Pristine Power Inc. We have advised Pristine on the development, fmancing, construction 
and operation of the East Windsor Cogeneration Centre and the York Energy Centre. 

• Ontario Power Authority. Our lawyers have advised the OPA on numerous matters, 
including: 

o Potential Claims in connection with IESO Market Rule Changes- We are currently 
advising the OPA on potential claims in connection with a recent change to the IESO 
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Market Rules relating to generator cost guarantees, including claims by TCE for both the 
Southwest GTA Facility and the Halton Hills Facility, and an indirect claim by TCE 
through its 50% ownership interest in Portlands Energy Centre LP. 

o Southwest GTA RFP- We advised the OPA on the Southwest GTA RFP, in which TCE 
was chosen as the selected proponent. Contract issues included modifying the form of 
CES Contract to reflect an aU-in gas management approach, and incorporating applicable 
improvements from the Peaking Generation Contract and the Northern York Region 
contract. 

o GTA West Trafalgar RFP- We advised on all aspects of this procurement, including the 
development of specific rated criteria used in the evaluation of proposals. We 
implemented further revisions to the CES Contract for use on the GTA West Trafalgar 
CES Contract to deal with specific issues such as revenues from and ownership of future 
contract related products. 

o Portlands Energy Centre - We negotiated a further modified form of ACES Contract for 
this project to permit either an initial simple-cycle mode of operation or in the event of 
certain delays in achieving this milestone, providing temporary generation through the use 
of 12 rental mobile gas turbine generators. We also negotiated further amendments to this 
ACES Contract in order to implement a gas management plan which results in a sharing of 
gas supply and transportation risks between the Buyer and the Supplier in exchange for a 
reduction in the Supplier's over-all net revenue requirement. 

o Goreway Station- We negotiated a modified form of CES Contract in order to permit 
this facility to initially operate in simple-cycle mode while the combined-cycle aspect of 
the facility was still under construction. This resulted in the development of the 
Accelerated Clean Energy Supply (ACES) Contract. We also provided advice to the OPA 
in connection with threatened claims by Enbridge resulting from the termination of its 
participation in this project, and successfully avoided any litigation. 

o Early Movers- We developed and negotiated a modified form of CES Contract for use 
on a number of early mover projects (including Coral's Brighton Beach Project, 
TransAlta's Sarnia Regional Cogeneration Centre and three Toromont combined heat and 
power projects). The EMCES Contract introduced the directed dispatch concept in order 
to meet the Ministry of Energy's directive to the OPA to displace coal. 

o Standard Form Peaking Generation Contract - We advised the OPA in the 
development of a new form of contract structure for the OPA, starting from the GTA West 
Trafalgar CES Contract, which would be appropriate for a natural gas-fired peaking 
generation facility. We incorporated the unique requirements of a peaking facility, such as 
gas risk, gas management, and must-offer obligations, and incorporated extensive 
stakeholder feedback. 

o TransAlta Ottawa Initiative - We advised the OPA on an innovative financial structure 
as an ancillary contract to the NUG Contract for this facility in order to provide financial 
incentives to the Supplier to shift production to peak hours. 

o Hydroelectric Energy Supply Agreement- We are currently advising the OPA on the 
development and negotiation of long-term hydroelectric energy supply agreements for 
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nine hydroelectric generating stations in northern Ontario, totalling over 1,000 MW owned 
and to be operated by Ontario Power Generation Inc. pursuant to the directive issued by 
the Ministry of Energy (Ontario) on December 20, 2007. 

• Ministry of Energy (Ontario). We have advised the Ministry of Energy on four major 
Requests for Proposals (RFPs) relating to electricity generation, being the RFP for 300 MW 
of renewable electricity generation (RES I RFP), the RFP for 2,500 MW of clean generating 
capacity or demand-side projects (2,500 MW RFP) to address Ontario's growing electricity 
capacity needs, the RFP for up to 1,000 MW of renewable electricity generation for facilities 
between 20 MW and 200 MW (RES II RFP) and the draft RFP for up to 200 MW of 
renewable electricity generation for facilities between 0.25 MW and 19.99 MW (the original 
RES III RFP). On the 2,500 MW RFP, we developed and drafted the CES Contract, 
including the development of the innovative contract for differences model based on imputed 
production as set out in Exhibit J of the CES Contract. We also provided advice to the 
Ministry and the OPA relating to the negotiated cancellation of the Eastern Power contracts 
for Greenfield North GS and Greenfield South GS. 

Please refer to the resumes attached to this submission for a description of other relevant 
transactions, project work and claims that our core team oflawyers have advised on. 

3. Potential Conflicts 

We do not expect that we would have any conflicts of interest in providing legal services to the 
OPA in relation to this matter. On the contrary, we believe our work regarding the potential 
claims in connection with recent IESO Market Rule changes provides synergistic benefits to the 
OPA. 

B. Cost 

·Osler's service team for the OPA would follow our core service philosophy for delivering quality 
work, responsive service, timely communications and controlled costs. To ensure that we 
effectively manage the cost of providing our services to you, we will involve, whenever possible, 
associates at a more junior level and with correspondingly lower hourly rates. 

Hourly rates (in Canadian dollars) for the lawyers in the proposed core service team are as 
follows: 

J-:~:WYe~ /' ;i· ·•··.·•·•···•··.•• · ~?~{Ir.~~!f{~g~~~ : . 
Rocco Sebastiano $750 

Richard Wong $600 

Elliot Smith $365 

Brett Ledger $900 

Paul Ivanoff $650 

Evan Thomas $405 

Riyaz Dattu $775 
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We expect that initially the majority of the work would be done by Elliot and Rocco with advice 
from Richard, Brett and Paul. If the potential claims proceed to dispute resolution under the 
arbitration provisions of Section 16.2 of the contract or to litigation in court proceedings, we 
expect that Brett, Paul and Evan would have an increasing role in the conduct of this matter, with 
the drafting of litigation documents being done by Evan under the supervision of Brett and Paul. 
To the extent that any issues arise under NAFTA, or relating to liability ofthe Crowu or Crowu 
agencies, Riyaz would also be consulted. 

These hourly rates will apply without a retainer or a minimum quantity of hours. Should the 
matter proceed to litigation, we may also engage law clerks whose hourly rates vary from $115 
to $315. 

We believe that our extensive involvement in advising the OP A, the Government of Ontario and 
private sector owuers and developers on the Clean Energy Supply form of contract will 
contribute significantly to our ability to manage the legal services on this project in a very cost 
efficient manner, and in particular, as we ran the Southwest GT A procurement, we are intimately 
familiar with that form of contract. Furthermore, as we are currently advising the OPA on other 
potential claims by TCE, we have already considered many· of the issues relating to liability 
under the contract including as it relates to the Supplier's economics and the waiver of indirect 
and consequential damages. Therefore, there is no learning curve on our end, which will result in 
a significant cost savings to the OPA. This, combined with our extensive litigation expertise, will 
allow us to quickly and efficiently begin the process of advising the OPA on any potential claims 
byTCE. 

The Request for Submissions also requests information regarding the cost of disbursements. We 
do not anticipate any disbursements relating to travel and accommodations. Also, we do not 
charge clients for the use of meeting rooms in our client centre. With respect to other 
disbursements such as printing of documents and long distance calls, our disbursements are 
charged out essentially at cost without any additional mark-up. 
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C. Resumes 

Rocco M. Sebastiano 

416-862-5859 
rsebastiano@osler.com 

Education 
1992 Osgoode Hall Law School, LL.B. 
1989 Professional Engineers Ontario, P.Eng. 
198S University of Toronto, B.A.Sc. (Engineering Science 

Nuclear and Thermal Power) 

Year of Call 
1994 Ontario 

Rocco M. Sebastiano is the Chair of the firm's Energy- Power Group and a partner in the firm's 
Construction and Infrastructure Group. He is a qualified and experienced professional engineer 
who, prior to joining the firm, was employed as a nuclear design engineer and reactor safety 
analyst in the Nuclear Division of Ontario Hydro. Rocco's practice concentrates on energy, 
construction law and engineering and infrastructure matters. He has extensive experience on a 
wide range of major projects and has acted for various project participants, including owners, 
devdopers, contractors, operators, lenders, subcontractors, architects and engineers. 

Rocco's project experience on power and infrastructure development includes advising the 
Ontario Power Authority, Hydro One, the Ontario Ministry of Energy and Atomic Energy of 
Canada Limited on matters such as the planning, procurement, development, engineering, 
construction, contracting, refurbishment and financing of natural gas, co-generation, nuclear, 
wind and hydro power generation projects and transmission and distribution systems. 

Typical services include advising with respect to the structuring and development of the project, 
risk identification, allocation and management, tendering and procurement documents, 
permitting, licensing and approvals, corporate and project financing aspects and agreements, 
engineering, procurement and construction (EPC) contracts, power purchase agreements, energy 
supply contracts, transmission services agreements, refurbishment contracts, equipment 
procurement, operating and maintenance agreements, and other related commercial and technical 
contracts. 

Professional Affiliations 
• Law Society of Upper Canada 
• Professional Engineers Ontario 
• Canadian Bar Association 
• The Canadian Council for Public-Private Partnerships 
• Canadian Construction Association 
• Ontario Energy Association 

Representative Work 
Rocco has advised on a number of major power generating and transmission projects such as: 
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• The Ontario Power Authority on numerous new generation and demand managements 
projects, including: 

• Potential claims by Suppliers under CBS-style contracts in connection with ISEO market 
rule changes to generator cost guarantees. 

• Negotiation of the new Early Mover CES Contracts with TransAlta and Shell Energy, 
respectively, for the Sarnia Regional Cogeneration Plant and the Brighton Beach Power 
Generating Station. 

• Southwest GTA RFP and CBS contract for up to 850 MW of gas fired generation. 

Hydroelectric Energy Supply Agreements with Ontario Power Generation Inc. for the 
Lac Seul GS and the proposed upper and lower Mattagami River generating facilities. 

• Developing form of Peaking Generation Contract for gas fired peaking generation 
facilities. 

Developing the renewable energy Feed-in Tariff Program, in connection with the Green 
Energy and Green Economy Act, 2009. 

• Negotiating the Accelerated Clean Energy Supply Contracts with Sithe Global Power 
Goreway for the 875 MW combined cycle Goreway Station Project in Brampton and with 
Portlands Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in 
downtown Toronto . 

• GTA West Trafalgar Clean Energy RFP and CBS Contract with TransCanada Energy on 
the 600 MW combined cycle Halton Hills Generating Station . 

• Demand Response Program for Ontario (250 MW), including the development of the 
Program Rules and form of Contract for the procurement of the DR3 component of the 
program . 

• York Region Demand Response Program (20 MW), including the development and 
implementation of the program, procurement and form of contract. 

• Negotiation of the original Early Mover CES Contracts with TransAlta Energy and Coral 
Energy, respectively, for the Samia Regional Cogeneration Plant and the Brighton Beach 
Power Generating Station . 

• Atomic Energy of Canada Limited on the Ontario Nuclear Procurement Project, the 
refurbishment and retubing of CANDU nuclear reactors at the Bruce A Nuclear Generating 
Station and Pickering A Nuclear Generating Station in Ontario and the Pt. Lepreau 
Nuclear Generating Station in New Brunswick and on the development, construction, 
commercial arrangements and subsequent cancellation of the MAPLE Reactors and 
associated radioisotope production facility at its Chalk River Research Facility. 

• East Windsor Cogeneration in respect of the procurement and development of the East 
Windsor Cogeneration Centre in Windsor, Ontario pursuant to the Ontario Power Authority's 
CHPIRFP . 

• The Ministry of Energy (Ontario) on the Renewable Energy Supply (RES I and RES II) 
Procurements, including consultations with the IESO and Hydro One on the review of 
transmission queue issues and the development of transmission and distribution constraint 
models and restricted transmission sub-zones for the planning and procurement of new 
renewable generating facilities. 
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• The Ministry of Energy (Ontario) on the New Clean Generation & Demand-Side Projects 
(2500 MW) Procurement, including the development of the procurement process, the Clean 
Energy Supply Contract, consultations with the IESO and Hydro One on transmission 
constraint issues, regulatory and commercial treatment of transmission conoection and system 
upgrade costs under the Transmission System Code, and the development of the restricted 
transmission sub-zones in the evaluation model in the RFP. 

• Toronto Transit Commission on the development and disputes relating to the Sheppard 
Subway project and the cancellation of the Eglinton Subway project . 

• TransEnergie U.S. Ltd. on the New Jersey Cable Transmission Project, New Jersey and 
New York, including the procurement and open-season process, project financing, negotiation 
of the EPC contract with ABB Inc. and the transmission services agreement . 

• Hydro One Inc. and TransEnergie U.S. Ltd. on the Lake Erie Link Electricity 
Transmission Project, Ontario and Pennsylvania, including project structuring, permitting, 
licensing and related regulatory matters, system conoection issues, development, procurement 
and open-season process, negotiation of the EPC contract with ABB Inc. and the development 
of the transmission services agreement. 

Page 12 
TOR_P2Z:4882838.4 



Richard G.C. Wong 

416-862-6467 
rwong@osler.com 

Education 
1995 University of Toronto, J.D. 
1996 University of Toronto, B.A (Economics) 

Year of Call 
1997 Ontario 
2000 New York 

Richard Wong is a partner in the finn's Construction and Infrastructure Group with an emphasis 
on power and infrastructure development including the procurement, development, contracting 
and fmancing of nuclear, natural gas, co-generation, hydro, wind and other generation projects 
and the planning and development of the related systems. In particular, Richard's services 
include reviewing, negotiating and drafting equipment and other supply agreements, design 
agreements, EPC contracts, procurement documents (e.g. RFIIRFP/Tenders ), power and capacity 
purchase agreements, engineering service and consulting agreements, construction management 
agreements, and other related corporate/commercial and technical agreements including joint 
venture agreements, development agreements, operation and maintenance agreements and supply 
agreements. 

Professional Affiliations 
• Law Society of Upper Canada 
• Canadian Bar Association 

Ontario Bar Association 
• New York State Bar Association 
• Korean Canadian Lawyers Association 

Representative Work 
Richard has advised on a number of major power and infrastructure developments for such 
clients as: 

• Ontario Power Authority on the procurement and contract documents for the Southwest GTA 
procurement process, which resulted in the procurement of the 900 MW Oakville Generating 
Station. 

• Ontario Power Authority in its development of the Combined Heat and Power (CHP) III 
Request for Proposals in the procurement of approximately 100 MW of renewable-fuelled CHP 
projects in Ontario, including the implementation of the transmission screening evaluation 
process utilized by the OPA. 

• East Windsor Cogeneration in the development of the 84 MW East Windsor Cogeneration 
Centre in Windsor, Ontario pursuant to the Ontario Power Authority's CHP I RFP. Work 
included the negotiation and drafting of the EPC Contract, the turbine supply agreement, and the 
steam generator supply agreement. 
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• Ontario Power Authority in its development, in conjunction with the IESO, of the Program 
Rules and associated Contract for the procurement of Demand Response under the DR3 
component of the OPA's Demand Response Program.· 

• Ontario Power Authority in the procurement documents for the GTA West Trafalgar RFP and 
the development and finalization of the associated Clean Energy Supply Contract, resulting in 
the combined cycle 600 MW Halton Hills Generating Station. 

• Ontario Ministry of Energy on the Renewables I Request for Proposals in the procurement of 
10 wind power projects across Ontario totalling 395 MW under the terms of the Renewable 
Energy Supply (RES) I Contract with Ontario Electricity Financial Corporation. 

• Ontario Ministry of Energy on the Renewables II Request for Proposals in the procurement of 
eight wind power projects across Ontario totalling 955 MW under the terms of the RES II 
Contract with the Ontario Power Authority, including the development of the restricted 
transmission sub-zones in the Renewables II RFP and the review of transmission queue issues 
with the IESO . 

• Review and analysis for Hydro One of the Ontario Power Authority's discussion papers 
regarding Transmission Plarming and Development for the development of the Integrated Power 
System Plan. 

• Ontario Ministry of Energy on the Renewables III Request for Proposals in the procurement 
for up to 200 MW of renewable generating facilities, that are under 20 MW in size. 

• Ontario Power Authority on 500 MW of capacity in the Sarnia Regional Cogeneration Plant in 
the negotiation of the Early Mover Clean Energy Supply Contract with TransAlta Energy 
Corporation relating to the operation and supply of electricity from its generating facility. 

• Ontario Power Authority on 560 MW of capacity in the Brighton Beach Generating Station in 
the negotiation of the Early Mover Clean Energy Supply Contract with Coral Energy Canada 
Inc. relating to the operation and supply of electricity from its generating facility . 

• Ontario Ministry of Energy in its Request for Proposals for 2,500 MW ofNew Clean 
Generation and Demand-side Projects for the procurement of2,235 MW of new gas-fuelled 
combined cycle generating facilities in various locations throughout Ontario under the terms of 
the Clean Energy Supply (CBS) Contract, including the development of the restricted 
transmission sub-zones in the evaluation model. 

Page 14 
TOR,_P2Z:4882838.4 



Elliot A. Smith 

416.862.6435 
esmith@osler.com 

Education 
2004 University of Waterloo, B.A.Sc., Honours (Systems 
Design Engineering) 
2007 University of Toronto, J.D. 

Year of Call 
2008 Ontario 

Elliot Smith is an associate in the firm's Business Law Department in the Toronto office, where 
he is active in the Energy (Power) and Construction & Infrastructure Specialty Groups. Elliot 
works extensively on major infrastructure projects, providing assistance with project 
development, procurement, contract negotiation and administration issues. Elliot's practice has a 
strong emphasis on the procurement and construction of power plants, including combined heat 
and power, energy from waste, wind, solar and other renewable projects, as well as the 
development and negotiation of power and capacity purchase agreements. 

Prior to joining Osler, Elliot worked at a number of institutions involved in the deregulated 
Ontario electricity market, including Ontario Power Generation and the Independent Electricity 
System Operator. He also worked 'at the Ontario Power Authority, where he assisted with the 
development of a regional electricity supply plan. 

Representative Work 
Elliot has advised on a number of major power and infrastructure developments for such clients 
as: 

o Ontario Power Authority on the design, structure, consultation and documents for the 
renewable energy Feed-in Tariff Program. 

Ontario Power Authority on Accelerated Clean Energy Supply Contract with Portlands 
Energy Centre LP for the 560 MW combined cycle Portlands Energy Centre in downtown 
Toronto. 

• Ontario Power Authority on the procurement process for a combined cycle power generation 
facility in Southwest GTA, which will include the development and finalization of an 
appropriate form of contract. 

o Pristine Power, on the ongoing construction and equipment procurement for power projects in 
Ontario. 
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Brett Ledger 

Partner, 
Litigation 
Toronto 

416.862.6687 
bledger@osler.com 

Education 
University of Windsor, LL.B. 
University of Toronto, B.A. 

Bar Admission(s) 
Ontario (1979) 

Practice Area(s): Litigation; Pensions & Benefits; Class Action 

Brett specializes in corporate and commercial litigation with an emphasis on energy, 
environmental and general corporate litigation as well as class actions and administrative 
proceedings. His practice is national in scope and he has appeared before the courts of most 
provinces in Canada and the Supreme Court of Canada. Brett acts for some of Canada's largest 
energy and national resource companies on a wide variety of litigious matters, including Atomic 
Energy of Canada, Imperial Oil and Irving Oil. He also regularly acts as litigation counsel to 
many of Canada's major corporations and pension funds and has been involved in many of the 
leading pension decisions before the courts and pension tribunals. In addition, Brett has 
instructed at Osgoode Hall Law School's Intensive Trial Advocacy Program. 

Recent Matters 

• MDS Nordion v. Atomic Energy of Canada Limited- acting for AECL in connection with 
matters relating to the MAPLE Reactors and the associated New Processing Facility in chalk 
River 

• Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) 2004 SCC 54-
pension litigation in the Supreme Court of Canada relating to partial windup and surplus. 

• 

• 

• 

• 

• 

• 

Sierra Club of Canada v. Canada (Minister of Finance) 2002 SCC 41 - acting for Atomic 
Energy of Canada Limited in the Supreme Court of Canada regarding confidentiality orders 
in environmental cases. 

Gencorp Canada Inc. v. Ontario (Superintendent of Pensions) (1998), 39 O.R. (3d) 38 (C.A.) 
-pension plan partial windup. 

Imperial Oil Limited v. The Nova Scotia Superintendent of Pensions et al., (1995) 126 D.L.R . 
(4th) 343 (N.S.C.A.)- pension plan partial windup. 

Smith v. Michelin North America (2008) 71 C.C.P.B. 161- Nova Scotia Court of Appeal 
decision regarding contribution holidays. 

Burke v. Hudson Bay Co. (2008) ONCA 690- Court of Appeal representative action 
regarding surplus entitlement on sale of business. 

Labrador Innuit Assn. v. Newfoundland (1 077) 152 D.L.R. (4th) 50- Newfoundland Court of 
Appeal- aboriginal claims case relating to development of the Voisey's Bay Mine in 
Labrador. 
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• Citizens' Mining c;ouncil of Newfoundland & Labrador v. Canada [1999] F.C.J. No. 23 -
Environmental assessment case in the Federal Court regarding environmental assessment of 
mining development. 

• Hembruff v. OMERS (2005) O.A.C. 234- Ontario Court of Appeal decision regarding 
fiduciary duties of pension administrators. 

• Lacroix v CMHC (2009) 73 C.C.P.B. 224 and Lloydv. Imperial Oil Limited (1999) 23 
C.C.P.B. 39- counsel in Ontario and Alberta pension class actions dealing with surplus and 
plan amendments. 
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Paul Ivanoff 

Partner, 
Litigation 
Toronto 

416.862.4223 
pivanoff@osler.com 

Education 
University of New Brunswick, LL.B. 
York University, BA. 

Bar Admission 
Ontario (1993) 

Practice Area(s): Litigation; Construction; Infrastructure 

Paul's practice involves the litigation, arbitration and mediation of disputes arising out of 
construction and infrastructure projects. He also provides contract administration advice during 
the course of completion of projects. Paul's practice covers all aspects of construction law 
including contractual disputes involving construction contracts and specifications, construction 
liens, mortgage priorities, delay claims, bidding and tendering disputes, negligence, bond claims, 
and construction trusts. He advises all project participants on disputes related to a broad range of 
construction projects including the design and construction of airport facilities, power plants, 
highways, industrial facilities, commercial buildings, civil works facilities and subways. Paul is 
certified as a Specialist in Construction Law by the Law Society of Upper Canada. 

Recent Matters 
Greater Toronto Airports Authority in numerous claims relating to the design, construction 
and maintenance of air terminal facilities 

• CH2M Hill and Veco Corporation in an Ontario action involving allegations of conspiracy, 
fraud and oppression, which focussed on the propriety of the Ontario courts assuming 
jurisdiction over the dispute 

Stone & Webster Canada L.P. in disputes relating to the installation of Selective Catalytic 
Reduction (SCR) equipment at Ontario Power Generating Stations 

• A project owner in an action involving the construction of a co-generation power plant 

A leading engineering firm in a multi-party Ontario action involving allegations of negligence · 
and breach of contract relating to the design and construction of an industrial processing 
system 

• An Ontario municipality in connection with procurement advice relating to bidding and 
tendering issues 

A nuclear technology and engineering company in a dispute relating to the supply and 
installation of equipment 

• A leading Canadian contractor in various claims and disputes relating to roadway construction 

• Automobile manufacturers in various disputes relating to projects undertaken at automobile 
assembly facilities 
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Evan Thomas 

Education 
University of Toronto, J.D. 

Associate, 
Litigation 
Toronto London School of Economics, M.Sc. (Economics) 

University of British Columbia, B.A. (Hans.) 
416.862.4907 
ethomas@osler.com 

Practice Area(s): Litigation 

Bar Admission(s) 
Ontario (2007) 

Evan practises general corporate/commercial litigation and has experience in franchise, 
construction, privacy, insolvency, and information technology matters. He has appeared before 
the Information and Privacy Commission (Ontario) and the Ontario Superior Court of Justice 
(Civil and Commercial Lists). Prior to attending law school, Evan worked in the information 
technology sector and has an avid interest in e-discovery issues and other uses of technology in 
litigation. As an articling student, Evan was seconded to the mergers & acquisitions group at 
RBC Financial Group. 

Recent Matters 
• Various proceedings pending in Ontario related to the recovery of assets in Canada for the 

benefit of victims of a multi-billion dollar Ponzi scheme. 

• A cross-border insolvency proceeding under the Companies' Creditors Arrangements Act and 
Chapter 11 of the U.S. Bankruptcy Code. 

• The successful response to a motion for an interlocutory injunction to restrain the termination 
of a subcontract on a $70-million information technology project. 

• The defence of an ongoing action for over $100 million in damages by a wholesaler 
following the termination of a distribution relationship. 

• The successful response to an appeal under the Municipal Freedom of Information and 
Protection of Privacy Act to the Information and Privacy Commission (Ontario). 

Publications/Events/Education 
• Regional Electricity Market Integration: A Comparative Perspective, Competition and 

Regulation in Network Industries, Volume 8 (2007) No.2 (co-authored). 

• To NotifY or Not to NotifY: Responding to Data Breach Incidents, February 2007 (co
authored with Jennifer Dohnan). 

• Beyond Gridlock: The Case for Greater Integration of Regional Electricity Markets, C.D. 
Howe Institute Commentary, March 2006 (co-authored). 
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Riyaz Dattu 

Partner, 
Corporate 

Toronto 

416.862.6569 

rdattu@osler.com 

Education 

Osgoode Hall Law School, LL.M. 

University of Toronto, LL.B. 

·Bar Admission(s) 

Ontario (1984) 

Practice Area(s): International Trade 

Riyaz advises multinational and domestic businesses on international trade policy and 
investment matters, international trade strategies and market-access concerns. On international 
trade regulations, he advises on all aspects of economic sanctions, export and import controls, 
national security, anti-bribery laws, government procurement, customs laws, transfer pricing and 
trade remedies such as anti-dumping, countervailing and safeguard measures. Riyaz also acts as 
counsel in international trade and investment disputes involving the application of trade laws and 
regulations and the enforcement of treaties. He has acted as counsel from the time of the very 
earliest WTO disputes concerning Canada, and the first two investment arbitrations under 
Canada's bilateral investment promotion and protection treaties. During his more than 25 years 
of practice, Riyaz has advised. and represented leading businesses in a full range of industry 
sectors. 

Recent Matters 

Riyaz has been counsel in more than 50 Canadian and international trade remedies proceedings 
(and one-third of all initial investigations commenced since 1992 under Canada's trade remedies 
laws), 13 challenges under Chapter 19 ofNAFTA and the Canada-United States Free Trade 
Agreement (including one-half of all Canadian proceedings under NAFTA that were completed) 
and in excess of 40 proceedings before the Federal Court of Canada. He has acted in most of the 
significant trade remedies cases litigated in Canada, and has also argued landmark cases before 
NAFTA Panels and the Federal Court of Canada. 
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